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Clean Water Rule Comment Compendium 

Topic 7: Features and Waters Not Jurisdictional 

 

The Response to Comments Document, together with the preamble to the final Clean Water 

Rule, presents the responses of the Environmental Protection Agency (EPA) and the Department 

of the Army (collectively ñthe agenciesò) to the more than one million public comments received 

on the proposed rule (79 FR 22188 (Apr. 21, 2014)).  The agencies have addressed all significant 

issues raised in the public comments. 

 

As a result of changes made to the preamble and final rule prior to signature, and due to the 

volume of comments received, some responses in the Response to Comments Document may not 

reflect the language in the preamble and final rule in every respect. Where the response is in 

conflict with the preamble or the final rule, the language in the final preamble and rule controls 

and should be used for purposes of understanding the scope, requirements, and basis of the final 

rule.  In addition, due to the large number of comments that addressed similar issues, as well as 

the volume of the comments received, the Response to Comments Document does not always 

cross-reference each response to the commenter(s) who raised the particular issue involved.  The 

responses presented in this document are intended to augment the responses to comments that 

appear in the preamble to the final rule or to address comments not discussed in that preamble. 

Although portions of the preamble to the final rule are paraphrased in this document where 

useful to add clarity to responses, the preamble itself remains the definitive statement of the 

rationale for the revisions adopted in the final rule. In many instances, particular responses 

presented in the Response to Comments Document include cross references to responses on 

related issues that are located either in the preamble to the Clean Water Rule, the Technical 

Support Document, or elsewhere in the Response to Comments Document. All issues on which 

the agencies are taking final action in the Clean Water Rule are addressed in the Clean Water 

Rule rulemaking record. 

 

Accordingly, the Response to Comments Document, together with the preamble to the Clean 

Water Rule and the information contained in the Technical Support Document, the Science 

Report, and the rest of the administrative record should be considered collectively as the 

agenciesô response to all of the significant comments submitted on the proposed rule. The 

Response to Comments Document incorporates directly or by reference the significant public 

comments addressed in the preamble to the Clean Water Rule as well as other significant public 

comments that were submitted on the proposed rule. 

 

This compendium, as part of the Response to Comments Document, provides a compendium of 

the technical comments about Features and Waters Not Jurisdictional submitted by commenters.  

Comments have been copied into this document ñas isò with no editing or summarizing.  

Footnotes in regular font are taken directly from the comments. 
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Topic 7. FEATURES AND WATERS NOT JURISDICTIONAL  

Summary Response 

In the final rule, the agencies have provided clarified information regarding features that are not 

considered ñwaters of the United Statesò, even where those features would otherwise meet the 

criteria for jurisdiction under paragraphs (a)(4) though (a)(8). Collectively referred to as 

ñexclusionsò, this portion of the rule reflects the agenciesô long-standing practice and technical 

judgment that certain waters and features are not subject to the CWA. The exclusions are an 

important aspect of the agenciesô policy goal of providing clarity and certainty.  Just as the 

categorical assertions of jurisdiction over tributaries and adjacent waters, as defined, simplify the 

jurisdiction issue, the categorical exclusions will likewise simplify the process, and they reflect 

the agenciesô determinations of the lines of jurisdiction based on science, the case law and the 

agenciesô experience and expertise. 

 

The agencies received numerous comments on the exclusions contained in the proposed rule 

from the public, potentially regulated entities, and the Science Advisory Board. Many 

commenters felt that the proposed language regarding exclusions was not specific enough or did 

not define important terms used. In response to these comments, the agencies have broadened the 

preamble discussion of this section and expanded the number of exclusions listed in order to 

increase clarity regarding the agenciesô intent. Some commenters stated the exclusions should 

not apply where a water has a significant nexus or meets one of the categories in paragraph (a).  

The agencies disagree with these suggestions and believe it is a reasonable approach for the rule 

to clearly identify what waters are and are not jurisdictional.  The Science Advisory Board and 

several other commenters stated that the proposed exclusions did not reflect the scientific record 

or lacked adequate scientific justification.  The agenciesô determination that certain features are 

not ñwaters of the United Statesò is not solely a scientific conclusion. Although guided by the 

available scientific information, exclusions are also guided by Supreme Court cases, statutory 

language and regulatory policies, and the agenciesô technical expertise and experience. Thus, just 

as a significant nexus determination is not a purely scientific inquiry, the exclusions reflect a 

determination by the agencies that the features detailed should not be considered ñwaters of the 

United States,ò based on an evaluation of the law, science, and functions provided by these 

features. The agencies believe the exclusions contained in the final rule provide a balance 

between protection and clarity that is reasonable and consistent with the statuteôs goals and 

objectives.  

 

It is important to note the difference between features not considered to be ñwaters of the United 

Statesò (exclusions) and activities covered under CWA section 404(f), also known as 

ñexemptions.ò Recognizing the vital role of farmers in providing the nation with food and fiber, 

the Clean Water Act in Section 404(f)(1) (33 U.S.C. § 1344(f)(1)) exempts many normal farming 

activities such as seeding, harvesting, cultivating, planting, soil and water conservation practices, 

and other activities from the Section 404 permitting requirement. ñNormalò farming, silviculture, 

and ranching is clarified in the agenciesô implementing regulations (40 C.F.R Ä 232.3(c)(1)) to 

mean established and ongoing activities to distinguish from activities needed to convert an area 

to farming, silviculture, or ranching and activities that convert a water to a non-water. While 
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waters subject to normal farming, silviculture, or ranching practices may be determined to 

significantly affect the chemical, physical, or biological integrity of downstream navigable 

waters, the agencies believe that such determination should be made based on a case-specific 

basis instead of by rule. The agencies also recognize that waters subject to normal farming, 

silviculture, or ranching practices are often associated with modifications and alterations 

including drainage, changes to vegetation, and other disturbances the agencies believe should be 

specifically considered in making a significant nexus determination. Nothing in this rule changes 

the exemptions covered in 404(f) or current agency implementation of the exemptions. 

 

In the final rule all existing exclusions from the definition of ñwaters of the United Statesò are 

retained, and several exclusions reflecting longstanding agency practice are added to the 

regulation for the first time. Prior converted cropland and waste treatment systems have been 

excluded from the definition of ñwaters of the United Statesò definition since 1992 and 1979 

respectively, and only ministerial changes are made. These two exclusions remain substantively 

and operationally unchanged. The agencies add exclusions for waters and features previously 

identified as generally exempt in preamble language from Federal Register notices by the Corps 

on November 13, 1986, and by EPA on June 6, 1988. This is the first time these exclusions have 

been established by rule. The agencies for the first time also establish by rule that certain ditches 

are excluded from jurisdiction. The agencies add exclusions for groundwater and erosional 

features, as well as exclusions for some waters that were identified in public comments as 

possibly being found jurisdictional under proposed rule language where this was never the 

agenciesô intent, such as stormwater control features constructed to convey, treat, or store 

stormwater, and cooling ponds that are created in dry land. Artificial lakes and ponds subject to 

this exclusion are created in dry land to hold or store water for uses where isolation from 

downstream waters for the duration of the associated activity is essential.  Conveyances created 

in dry land that are physically connected to and are a part of these artificial lakes and ponds 

created in dry land are also excluded from jurisdiction under this provision.  These artificial 

features work together as a system, and it is appropriate to treat them as one functional unit. 

These exclusions reflect current agenciesô practice, and their inclusion in the rule as specifically 

excluded furthers the agenciesô goal of providing greater clarity over what waters are and are not 

protected under the CWA. Waters and features that are excluded under paragraph (b) of the final 

rule cannot be determined to be jurisdictional under paragraphs (a)(4) through (a)(8). 

 

Many commenters stated that all ñman-madeò facilities and features should be added to the list 

of exclusions. The agencies do not feel that this addition would be appropriate, as the term ñman-

madeò would potentially apply to a large number of aquatic features, without regard to the 

potential for significant nexus to traditional navigable waters, interstate waters, or territorial seas. 

Given the extensive human modification of watercourses and hydrologic systems throughout the 

country, it is often difficult to distinguish between natural watercourses and watercourses that are 

wholly or partly modified or constructed. Many features that potentially convey waters and/or 

pollutants to (a)(1)-(a)(3) waters have been historically created or altered, such as channelized 

streams and impounded areas, and to add a broad exclusion for these waters to the list of 

excluded features would not improve regulatory clarity, nor be consistent with the goals of the 

statute. The agencies believe the expanded exclusions for cooling ponds, stormwater control 

features, and wastewater recycling structures created in dry land, as well as certain types of 
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ditches, provide clarity regarding many of the features that prompted these comments, as well as 

the necessary environmental safeguards.  

 

Overall the agencies received many comments related to the jurisdictional status of ditches. In 

response to comments, the agencies have revised the exclusions for ditches to more effectively 

reflect the agenciesô intent and provide greater clarity and consistency.  The agenciesô approach 

to ditches in the final rule balances the  protection of ditches that replace or function as 

tributaries with the exclusion of ditches that provide minimal, if any, tributary function and have 

not been historically regulated in practice.  Thus, the treatment of ditches in the final rule is 

based on the science, the discretion provided by the statute, the direction provided by case law, 

and the overwhelming stakeholder desire for more effective and understandable rules to reduce 

the need for case-by-case jurisdictional determinations.  The revised ditch language excludes: 

 

ñ(A) ephemeral ditches that are not a relocated tributary or excavated in a tributary; 

(B) intermittent ditches that  are not a relocated tributary or excavated in a tributary or 

drain wetlands;  

(C) Ditches that do not flow, either directly or through another water, into a water 

identified in paragraphs (a)(1) through (a)(3) of this [rule].ò 

 

A ditch that meets any one of these three conditions is not a water of the United States. These 

exclusions apply independently, so a ditch is excluded if it meets just one of these exclusions and 

even if it doesnôt meet any of the others.  Compendium 6 of this RTC focuses on ñDitches,ò and 

section 6.2 of that compendium is specifically centered on the exclusions for ditches in the final 

rule. 

 

For more information on the exclusion specific to waste treatment systems, see the summary 

response included in the section titled ñWaste Treatment System (WTSE)ò below.  For more 

information on the exclusion specific to prior converted cropland, see the summary response 

included in the section titled ñPrior Converted Cropland (PCC)ò below. For information 

regarding Municipal Separate Storm Sewer Systems (MS4) and other stormwater control 

features, see the summary response included in the section titled ñMS4s and other stormwater 

management featuresò below.  The essays and individual responses throughout this compendium 

further respond to the individual issues raised in this section. 

 

Several commenters also expressed concerns that features listed in the exclusions as not 

considered ñwaters of the United Statesò could serve as a jurisdictional connection for other 

waters under the proposed rule. The science overwhelmingly supports the conclusion that waters 

can remain strongly connected even where the connection is through a non-jurisdictional feature.  

See Technical Support Document Sections II and IX.  There is no basis in the statute or caselaw 

to ignore the significant effects a water has on downstream waters simply because the connection 

exists through a non-jurisdictional feature.  In response to these and other comments, however, 

the agencies have made several clarifications in the final rule. For tributaries, some excluded 

features, such as waste treatment systems or lawfully constructed grassed waterways, may occur 

within a covered tributary segment; while the water above and below the excluded feature is 

jurisdictional if it meets the definition of tributary, the excluded feature does not become 

jurisdictional. In the same way, the excluded feature does not render the upstream portion of the 
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covered tributary excluded, recognizing that the upstream portion retains its significant nexus to 

downstream waters. For purposes of determining adjacent waters, the agencies are defining 

limits for ñneighboringò primarily based on the reliance of a 100-year floodplain, as 

recommended by the public and based on science. By establishing a distance-based threshold for 

adjacency, the agencies have removed the possibility that a water could be determined to be 

categorically jurisdictional solely because of the presence of a hydrologic connection through an 

excluded feature. For waters considered under (a)(7) or (a)(8), the presence of a hydrologic 

connection from an excluded feature may be an important factor in evaluating a case-specific 

significant nexus, but does not on its own demonstrate that a significant nexus is present. 

 

In addition, it is important to note that the features discussed under exclusions may function as 

ñpoint sourcesò under CWA section 502(14)), such that discharges of pollutants to waters 

through these features would be subject to other CWA regulations (e.g., CWA section 402). 

 

Specific Comments 

Gila River Indian Community (Doc. #13619) 

7.1 One area of the Proposed Rule that the Community supports is the Agenciesô decision to 

promulgate, in a formal regulation, waterways that the Corps had been excluding from 

jurisdiction as a matter of policy. It has been the Agenciesô policy not to extend 

jurisdiction over certain waterways and water features identified in the Proposed Rule, 

but the Corps had reserved the right to assert jurisdiction over them on a case-by-case 

basis. The Agencies clearly intend that these categorical exemptions add clarity for 

landowners. While this should be the case, it is important that the Final Rule address 

some of the related ambiguities included in the Proposed Rule. For example, what is a 

ñditch excavated in a wholly upland region?ò Moreover, while these categorical 

exemptions might provide some regulatory relief, the Proposed Rule does not make clear 

who has the burden of proving that an exemption applies. 

As another example, would a series of detention basins within a drainage channel that 

slowly release storm water downstream into a waterway that eventually flows into a 

jurisdictional water qualify as non-jurisdictional ñartificial pondsò? Categorical 

exemptions should be clearly defined and clarified, especially in light of the proposed 

elimination of the Wetlands Delineation Manual, which provided guidance to the 

regulated community. (p. 7-8) 

Agency Response: See summary response above and the summary response at 

7.4.4.  It is the Governmentôs burden to demonstrate that a water is a ñwater of the 

United States.ò 

Texas Commission on Environmental Quality (Doc. #14279.1) 

7.2 Additional categories should be added to provide more examples of waters that will never 

be identified as jurisdictional waters. In 33 CRF §328.3(b), various categories of water 

bodies are listed as non jurisdictional. This new section is potentially helpful, but 

additional categories should be added to help address the uncertainty that is currently 

associated with the proposed provision for "other waters" in 38 CFR §328.3(a)(7). (p. 8) 



Clean Water Rule Response to Comments ï Topic 7: Features and Waters Not Jurisdictional 

 

 

 27 

Agency Response: See summary response above. 

Commonwealth Pennsylvania Department of Agriculture (Doc. #14465) 

7.3 The proposed rule as drafted creates more confusion than it clarifies. PDA is disappointed 

in the proposed rule's lack of clarity due to ambiguous or undefined terms and phrases. 

Terms and phrases throughout the proposal are left undefined, or the definition is left so 

ambiguous that farmers will be left wondering, with no possible way of determining, 

whether waters on their property will be jurisdictional or not. The proposed rule only 

increases confusioné 

allowing for exempted features, such as groundwater, gullies, and rills to serve as 

connections that can render a feature jurisdictional "adjacent water" or "other water." (p. 

4) 

Agency Response: See summary response above. 

State of Oklahoma (Doc. #14625) 

7.4 III. Exemptions Further Clarified or Removed Altogether 

While the Agencies' efforts to exempt certain water features and activities from CWA 

jurisdiction are noble, in many cases it has arguably led to erosion of exemptions we 

believe were already well established prior to this proposal. Though embodied in a 

separate document outside this proposed rule to define WOTUS, the Agencies' proposed 

Interpretive Rule Regarding the Applicability of Clean Water Act Section 404(f)(1)(A) 

("Interpretive Rule") provides an excellent example of such unintended consequences. 

The effect of the proposed Interpretive Rule is to narrow the scope of agricultural 

activities exempt from CWA jurisdiction despite the Agencies' stated intent otherwise. 

We reiterate our request to withdraw the proposed Interpretive Rule and suggest that the 

exemptions for ditches and some other features proposed within the WOTUS rule suffer 

from the same unintended consequences without significant clarification. (p. 4) 

Agency Response: See summary response above. While not relevant to the this 

rule, the Interpretive Rule Regarding the Applicability of Clean Water Act Section 

404(f)(1)(A) was withdrawn on January 29, 2015.  

Tennessee Department of Environment and Conservation (Doc. #15135) 

7.5 The CWA exclusions of groundwater and certain other exclusions listed in the proposed 

rule and the current regulation do not have scientific justification. The available science 

shows that groundwater connections, particularly via shallow flow paths in confined 

aquifers, can be critical in supporting the hydrology and biogeochemical functions of 

wetlands and other waters. (p. 12) 

Agency Response: See summary response above and summary response at 7.3.6.  

The agencies include an exclusion for groundwater, including groundwater drained 

through subsurface drainage systems. As discussed in the preamble to the proposed 

rule, the agencies have never interpreted ñwaters of the United Statesò to include 

groundwater. The exclusion does not apply to surface expressions of groundwater, 
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as some commenters requested, such as where groundwater emerges on the surface 

and becomes baseflow in streams or spring fed ponds. 

7.6 The proposed rule includes exclusions not justified by science. There is a lack of 

scientific knowledge to determine if ditches should be categorically excluded. Although 

gullies, rills, and non-wetland swales are excluded, these features can be important 

conduits for moving water between jurisdictional waters, making them important with 

respect to hydrological and other forms of connectivity. Although excluded from 

jurisdiction, artificial lakes or ponds, or reflections pools, created by excavation, diking 

or construction can be directly connected to jurisdictional waters by groundwater, which 

may be shallow as well as deep groundwater in unconfined aquifers. (p. 13) 

Agency Response: See summary response above. 

Southern Ute Indian Tribe Growth Fund (Doc. #15386) 

7.7 9. Comments on the exclusion of manmade structures 

With respect to the exclusion in the Proposed Rule of several manmade structures, i.e., 

artificial lakes or ponds, artificial reflecting pools or swimming pools, and small 

ornamental waters which are ñcreated by excavating and/or diking dry landò from 

jurisdictional status, it is recommended that a definition is provided for ñdry land.ò 

Recommendations: 

A definition for dry land should be provided in the Proposed Ruleé (p. 9) 

Agency Response: As stated in the preamble, the phrase ñdry landò appears in 

the 1986 and 1988 preambles, and the agencies believe the term is well understood 

based on the more than 30 years of practice and implementation. But in keeping 

with the goal of providing greater clarity, the agencies clarify that ñdry landò refers 

to areas of the geographic landscape that are not water features such as streams, 

rivers, wetlands, lakes, ponds and the like. However, it is important to note that a 

ñwater of the United Statesò is not considered ñdry landò if it lacks water at a given 

time. Similarly, an area remains ñdry landò even if it is wet after a rainfall event. 

Pike Peak Area Council of Governments, Colorado (Doc. #9732) 

7.8 The proposed language is so broadly drafted that without modifications it will most likely 

encompass, and subject to further permit scrutiny, what can be characterized as 

"beneficial" infrastructure activities. These activities include: (1) the construction and 

operation of ponds and lagoons associated with water" delivery/treatment systems (there 

is a "wastewater" system exemption, but no comparable water system exemption); (2) the 

construction and operation of recharge and reuse facilities being employed in response to 

climate variability; and (3) the construction and maintenance of stormwater control 

facilities, including "green infrastructure" projects. To unnecessarily erect additional 

barriers to the completion of such activities is unwarranted. (p. 3) 

Agency Response: Paragraph (b)(7) of the rule clarifies that wastewater recycling 

structures created in dry land are excluded. This new exclusion clarifies the 

agenciesô current practice that such waters and water features used for water reuse 

and recycling are not jurisdictional when constructed in dry land. The agencies 
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recognize the importance of water reuse and recycling, particularly in areas like 

California where water supplies can be limited and droughts can exacerbate supply 

issues. This exclusion responds to numerous commenters and encourages water 

reuse and conservation while still appropriately protecting the chemical, physical, 

and biological integrity of the nationôs water under CWA.  

The agencies specifically exclude constructed detention and retention basins created 

in dry land used for wastewater recycling as well as groundwater recharge basins 

and percolation ponds built for wastewater recycling. Many commenters noted the 

growing interest in and commitment to water recycling and reuse projects. 

Detention and retention basins can play an important role in capturing and storing 

water prior to beneficial reuse. Similarly, groundwater recharge basins and 

percolation ponds are becoming more prevalent tools for water reuse and recycling. 

These features are used to collect and store water which then infiltrates into 

groundwater via permeable soils. Though these features are often created in dry 

land, they are also often located in close proximity to tributaries or other larger 

bodies of water.  

The exclusion also covers water distributary structures that are built in dry land for 

water recycling. These features often connect or carry flow to other water recycling 

structures, for example a channel or canal that carries water to a percolation pond. 

The agencies have not considered these water distributary systems jurisdictional 

where they do not have surface connections back into, and contribute flow to, 

ñwaters of the United States.ò In contrast, the agencies have consistently regulated 

aqueducts and canals as ñwaters of the United Statesò where they serve as 

tributaries,  removing water from one part of the tributary network and moving it to 

another. The agencies have not in practice asserted jurisdiction over these types of 

features when created in dry land. The exclusion in paragraph (b)(7) codifies long-

standing agency practice and encourages water management practices that the 

Agencies agree are important and beneficial. 

Northwest Florida Utility Managers Council (Doc. #14573) 

7.9 In their proposed rule, EPA provides numerous exclusions. But the exclusions are just as 

confusing as the rest of the rule. For instance wastewater treatment plants are excluded 

but what happens if it discharges to a non-jurisdictional water that is suddenly rendered 

jurisdictional? In addition groundwater is excluded but what happens if that groundwater 

discharges to a traditional jurisdictional water and that groundwater contains a high level 

of nitrogen or phosphorus. EPA will most certainly want to take action if they find the 

source of the N/P comes from a farm or a treatment facility or any number of sources of 

those nutrients. (p. 2) 

Agency Response: With respect to what happens with NPDES permits when 

jurisdictional status changes as a result of the final rule, please see summary 

responses at 7.4.4 and 12.3.  Nothing in the final rule changes the legal requirements 

regarding discharges of pollutants which require a permit.  As the preamble notes, 

the exclusion for groundwater does not apply to surface expressions of groundwater, 

such as where groundwater emerges on the surface and becomes baseflow in 

streams or spring fed ponds, or where groundwater is pumped and discharged into 
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surface waters of the United States. The final rule does not change existing statutory 

exemptions, such as for discharges of agricultural stormwater.  

Broward County, Florida (Doc. #15395) 

7.10 The Boardésupports legislation that: 

Clarifies that CWA jurisdiction does not include isolated, intrastate, or non-navigable 

waters such as isolated ponds, ditches, and other channels containing intermittent or 

ephemeral water flows occurring during less than three months of the year as ñnavigable 

watersò or ñwaters of the United States. Broward County finds that the proposed rule 

specifically excludes from jurisdiction waste treatment ponds and artificial ponds; upland 

ditches with less than perennial flow; and ditches that do not contribute flow to a 

recognized water of the US. In addition, the proposed rule clarifies jurisdiction further by 

adding a definition for ñtributariesò (undefined in the current regulations) which excludes 

intermittent and ephemeral streams that do not contribute flow to a recognized water of 

the US. (p. 2) 

Agency Response: See summary response above. The agencies have modified the 

definition of tributary in the final rule, see preamble sections IV.F and G and 

Technical Support Document sections VII and VIII for more information on 

tributaries and adjacent waters. 

Public Works, Ramsey County, Minnesota (Doc. #16665) 

7.11 Comments related to explicit exclusions - Ramsey County supports the LGAC report 

recommendation that man-made components of a MS4 permitted stormwater conveyance 

system be excluded from WOTUS including manmade green infrastructure and manmade 

conveyance components such as manmade gutters, manmade ditches, manmade drains, 

and manmade ponds. Natural conveyance components should be included in WOTUS 

including natural wetlands and modifications to natural wetlands. Similarly, MCSG 

proposes a specific exclusion from WOTUS for fully-constructed stormwater control 

measures Including constructed stormwater ponds, constructed stormwater wetlands, rain 

gardens, infiltration devices and structures, swales, Low Impact Development structures 

and BMPs, pipes, streets, curbs, gutters, roadside ditches, man-made ditches, man-made 

channels, storm drains, and other constructed stormwater control and conveyance 

structures, devices, and features. MCSC [Minnesota Cities Stormwater Coalition] 

identifies three specific exceptions to the exclusion for fully-constructed stormwater 

control measures. These exceptions are included in WOTUS and include 1) stormwater 

control measures constructed at the approximate location of similar types of natural 

waters; 2) natural water resources with stormwater conveyance pipes discharging to them 

and with constructed outlets; and 3) stormwater control measures subject to the ebb and 

flow of the tide. The LGAC report recommends the EPA Identify regional areas where 

regional jurisdictional determination as WOTUS could be problematic In terms of sea 

level rise and fall, or where groundwater and surface water flow are intermixed. For these 

areas, the EPA should develop region-specific criteria for determining WOTUS 

jurisdiction. The rule should explicitly specify when ditches are WOTUS jurisdictional. 

Ramsey County supports recommended language by Alabama DOT to exclude roadside 
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ditches from WOTUS, defined as "excavated channels adjacent to roadways with less 

than perennial flow constructed for transportation and stormwater conveyance". (p. 1-2) 

Agency Response: See summary response above.  The final rule applies 

nationwide; any case-specific evaluation of jurisdiction could consider site-specific 

and region-specific information.   

Board of Supervisors, Amador County, California (Doc. #17450) 

7.12 We concur that categorizing waters that will "never" be subject to CWA jurisdiction will 

be helpful. We encourage the agencies to define the categoryéclarifying water bodies 

that will always be subject to the CWA jurisdiction. We note in particular that "interstate 

waters, all other waters that could affect interstate or foreign commerce, impoundments 

of waters of the United States, tributaries, and adjacent wetlands" as currently defined in 

the regulations do not appear anywhere in the CWA. We urge the agencies to incorporate 

those interstate waters, all other waters, impoundments of waters, tributaries and adjacent 

wetlands in the category of "never subject to the CWA", where a significant nexus to 

"navigable waters" as explained above is unlikelyéwe urge the agencies to explicitly 

classify the following as waters that will never be subject to the CWA jurisdiction. 

¶ Waters from water reuse facilities 

¶ Roadside ditches designed as part of the road drainage structure 

¶ Ditches used to convey municipal storm water discharge under the Municipal 

Separate Storm Water Sewer System (MS4) program 

¶ Water conveyance systems for flood control purposes (p. 3) 

Agency Response: See summary response above and Technical Support 

Document.  With respect to water reuse facilities, please see summary responses at 

7.4 and 7.4.2; with regard to ditches, flood control structures, and MS4s, also see the 

compendium on ditches (topic 6) and the summary response at 7.4.4, respectively. 

Colorado Clean Water Coalition (Doc. #3533) 

7.13 We appreciate the outline list of exclusions identified in the proposed rule such as 

artificial lakes, ponds created by excavating, water filled depressions created incidental to 

construction activity, and ditches; however, we are concerned with the inconsistency of 

language when referring to "All Tributaries" and "Nexus" as these examples listed in the 

proposal could clearly be considered tributary waters. Industry education is a very 

important aspect of successful regulation and such language not considered industry 

standard or scientific in nature will cause confusion regarding implementation of the new 

regulation. (p. 2) 

Agency Response: The agencies believe the final provides clarity on waters that 

are and are not jurisdictional but agree industry education is important. 

Great Lakes Indian Fish and Wildlife Commission (Doc. #15454) 

7.14 Staff also understand that certain waters are not ñwaters of the US.ò However, if some of 

these features are abandoned, they may over time acquire the characteristics of a water of 
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the US. While clarity in regulation is desirable, it may be important to leave some 

flexibili ty in the rule so that certain of these features could become a water of the US 

under appropriate circumstances. For example, rice paddies that have been long 

abandoned should be considered waters of the US if they meet the criteria identified in 

the proposed rule. (p. 2) 

Agency Response: See summary response above. 

League of California Cities (Doc. #16442.1) 

7.15 Exemptions to the proposed rule are important. The proposed rule needs to provide 

greater understanding of what is and what is not a Water of the United States. Manmade 

stormwater and flood control infrastructure such as ditches, drains, culverts, and green 

infrastructure should be clearly exempted from the proposed rule. (p. 1) 

Agency Response: See summary responses above and at 7.4.4.  

Federal StormWater Association (Doc. #15161) 

7.16 The proposed rule includes exemptions from the existing regulations and exemptions that 

are based on clarifications of the scope of federal jurisdiction in those prior rulemaking 

preambles. But these exemptions are related to different underlying rules and are not 

always directly applicable to the proposed rule, making those exemptions and how they 

apply to the proposed expanded jurisdiction equally confusingé (p. 5) 

Agency Response: The example provided in the comment relates to ditches and 

the definition of ñtributary.ò That definition has been modified in the final rule; see 

summary response above and Sections IV.F and IV.I of the preamble. 

Idaho Association of Commerce & Industry (Doc. #15461) 

7.17 Notwithstanding the foregoing, any proposed rule must recognize that not all water 

bodies are subject to the jurisdiction of the CWA. In addition, any proposed rule should 

provide specific examples of water body features that are not within the scope of the 

CWA regulation. We acknowledge and appreciate the exempted waters in the proposed 

rule but they fall short of specifically exempting various waters that should not be 

jurisdictional waters. The limited exemptions provided in the proposed rule appear to be 

another effort to circumvent the current language of the law as well as the intent that has 

twice been upheld by the U.S. Supreme Court. (p. 3) 

Agency Response: The agencies disagree, and believe the final rule, and 

exclusions contained within, provide a balance between protection and clarity that is 

reasonable with the statuteôs goals and objectives. With regard to the Supreme 

Court decisions, see the Technical Support Document, section I . 

Association of Nebraska Ethanol Producers (Doc. #15512) 

7.18 One of the more significant changes advanced by the proposed definition is the inclusion 

of several listed exemptions for coverage under WOTUS at 40 CFR 230.3(t). While 

listing those waters not designated as WOTUS is a step in the right direction, the specific 

language of the current rulemaking proposal appears to suggest that only those waters 

covered by one or more of the listed exemptions are in fact exempt from coverage as 
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jurisdictional waters. Any waters that do not meet one or more of the specific exemptions 

listed could in fact become WOTUS under the USEPA proposed definition as written. 

USEPA guidance clearly indicates that the exemptions listed in Paragraph (t) are intended 

to be examples of the types of waters that are expected to be non-jurisdictional. However, 

USEPA's proposed regulatory language falls short of carrying those concepts clearly into 

the rulemaking and could result in intermittent streams, run-on from low-lying 

agricultural areas, and water discharges from similar lands being reclassified as 

jurisdictional. 

Assuming that the WOTUS rulemaking goes forward, we would recommend adding 

specific language in the rule that the exemption list in 40 CFR 230.3(t) is intended to 

represent examples of non-jurisdictional waters, but does not in fact represent an all-

inclusive list of exempt waters. In addition, the final rule could be improved by adding a 

"catch-all" category under Paragraph (t) that would otherwise exempt all waters not 

otherwise qualifying as WOTUS because they do not otherwise drain or connect to 

jurisdictional waters. These changes would help ensure that any rulemaking clearly 

implements the concepts USEPA says that it is trying to advance through the WOTUS 

rulemaking. (p. 2-3) 

Agency Response: The agencies do not believe it is necessary to add a ñcatch-allò 

exclusion for all waters not determined to be jurisdictional, and do not agree that it 

would provide clarity regarding the categories of waters that are covered. The final 

rule interprets the CWA to covers those waters that require protection in order to 

restore and maintain the chemical, physical, and biological integrity of traditional 

navigable waters, interstate waters, and the territorial seas. The final rule clarifies 

categories of waters that are jurisdiction by rule, a limited subset of waters that may 

be jurisdictional based on a case-specific analysis, and categories of waters not 

considered ñwaters of the United States.ò See summary response above.  

The agencies disagree that intermittent streams are currently not considered 

jurisdictional. See Section IV.F of the preamble for a discussion of stream flow 

regime. The agencies are unclear what the commenter is referring to in the 

statement ñérun-on from low-lying agricultural areas, and water discharges from 

similar lands being reclassified as jurisdictional.ò See summary response and list of 

exclusions. 

FMC Corporation (Doc. #15533) 

7.19 Definition of Waters of the United States: We agree with the language in the proposed 

rule that excludes waste treatment systems and groundwater, including groundwater 

drained through subsurface drainage systems, However, we are concerned that EPA, 

through other language in the proposed rule would on a "case-by-case basis" determine 

whether a significant nexus exists and use this authority to circumvent these exemptions, 

groundwater protection systems and permitting rules already in place would be 

confounded by any attempt to add additional layers of permitting. We urge EPA to 

recognize that exiting waste treatment systems, and other ponds and water storage 

facilities are excluded from any implementation of a significant nexus test. (p. 2) 
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Agency Response: The final rule clarifies that the exclusions listed are not ñwaters 

of the United Statesò even where they otherwise meet the terms of paragraphs (a)(4) 

though (8). 

Federal Water Quality Coalition (Doc. #15822.1) 

7.20 The agencies have proposed to recodify exemptions from the current regulations and to 

codify additional exemptions drawn from language in the preambles of prior 

rulemakings. However, whether the exemptions were stated previously in rule language 

or preamble language, they are now exemptions from a new underlying rule that is vastly 

different from the current regulatory definitions of waters of the U.S. This fact has led to 

confusion regarding what waters are covered by the exemptions. 

For example, the proposed exemptions drawn from prior rulemaking preambles describe 

features that the prior definitions of waters of the U.S. did not reach, because the features 

did not qualify as jurisdictional water under the terms of the prior definitions. However, 

but for an exemption, the proposed rule would regulate most water features. Thus, the 

proposed exemptions likely will be interpreted narrowly and will apply only to the 

features described in each exemption. Further, no explanation for the exemptions is 

provided other than ñlongstanding practiceò and the observation in the plurality opinion 

in Rapanos that there were certain features that were not primarily the focus of the CWA 

(citing 547 U.S. at 734). 79 Fed. Reg. at 22218. Unfortunately, the explanations from the 

preambles of prior rules may no longer be relevant because the agencies have changed 

the underlying definition of waters of the U.S. We agree that there are many waters that 

are not the primary focus of the CWA. The agencies should articulate a clear rationale for 

distinguishing between waters that are federally regulated and waters that are left to state 

jurisdiction and expand the exemptions based on that rationale. Their failure to do so has 

led to significant uncertainty. (p. 17-18) 

Agency Response: The agencies have expanded and clarified the discussion of 

features not considered to be ñwaters of the United Statesò in the final rule. See the 

summary response above and Section IV.I of the preamble. 

7.21 Based on their understanding of connectivity, some members of the Panel who reviewed 

the proposed rule recommended against the exclusions for groundwater, ditches, rills, 

gullies, nonwetland swales, and artificial lakes and ponds.
1
 

Others Panel members observed that the agencies did not provide a rationale for the 

exclusions, creating confusion: 

Panel members commented that the manner in which decisions would be made 

about excluding other manmade features was not clearly explained in the 

preamble of the proposed rule. Members noted, for example, that it was not clear 

whether the proposed rule would exclude: artificial lakes and ponds that have 

connections to downstream waters, underground stormwater drainage, natural 

versus artificial swales, roadside ditches, stormwater quality basins, bioswales, 

detention basins, industrial water processing and/or treatment facilities, 

                                                 
1
 Rodewald Memorandum, at 6-8. 
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desalination brine storage basins, cooling systems, oil and gas tank basins, fish 

farms, and rice paddies.
2
 (p. 53) 

Agency Response: See summary response above.  

Water Advocacy Coalition (Doc. #17921.1) 

7.22 The Proposed Exclusions from the Waters of the United States Definition Are 

Ambiguous and Wholly Inadequate. 

Although we support the agenciesô listing of types of waters that are categorically not 

jurisdictional and the clarification that these excluded waters cannot be recaptured if they 

satisfy the ruleôs other provisions, the exclusions contained in the proposed rule are 

unclear and wholly inadequate. We support the proposal to maintain the exclusions for 

waste treatment systems and prior converted croplands, but it is disappointing that the 

agencies have not taken this opportunity to provide some much needed clarity on the 

applicability of those exclusions. Of the new exclusions, some are so narrow as to be 

nearly impossible to satisfy. Others are not defined or are unclear. Moreover, the 

exclusion of these waters rings somewhat hollow when the preamble asserts that these 

excluded features can serve as links that can render connected features jurisdictional 

under the ñadjacent watersò or ñother watersò categories of the proposed ñwaters of the 

United Statesò definition. Notably, the suggestion that non-jurisdictional waters can 

provide the nexus from a pollutant discharge to a jurisdictional water is directly opposed 

to Justice Kennedyôs Rapanos concurrence. There, he provided the admonition that a 

seasonal drainage is not transformed into a ñwater of the United Statesò merely because it 

provides an intermittent or ephemeral hydrologic connection to TNWs. See Rapanos, 547 

U.S. at 778-79 (Kennedy, J., concurring). Practically speaking, these exclusions provide 

little relief from the broad reach of the proposed ruleôs (a)(1) through (7) categories. (p. 

70) 

Agency Response: See summary response above and Technical Support 

Document. 

7.23 The agencies must revisit these exclusions to provide clarification. 

In sum, although we support the listing of certain waters that are categorically excluded 

from the ñwaters of the United Statesò definition, the agencies must revisit these 

exclusions and provide more clarity on their applicability and fewer qualifiers on their 

application. Waters and features that are categorically excluded from jurisdiction should 

not be used to establish jurisdiction over connected waters as ñadjacent watersò or ñother 

waters.ò (p. 74) 

Agency Response: See summary response above and Technical Support 

Document. 

                                                 
2
 cite 
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FMC Corporation (Doc. #16505) 

7.24 Definition of Waters of the United States: We agree with the language in the proposed 

rule that excludes waste treatment systems and groundwater, including groundwater 

drained through subsurface drainage systems. However, we are concerned that EPA, 

through other language in the proposed rule would on a "case-by-case basis" determine 

whether a significant nexus exists and use this authority to circumvent these exemptions. 

Groundwater protection systems and permitting rules already in place would be 

confounded by any attempt to add additional layers of permitting. We urge EPA to 

recognize that exiting waste treatment systems, and other ponds and water storage 

facilities are excluded from any implementation of a significant nexus test. (p. 2) 

Agency Response: The final rule clarifies that the exclusions listed are not ñwaters 

of the United Statesò even where they otherwise meet the terms of paragraphs (a)(4) 

though (8). 

Kentucky Oil and Gas Association (Doc. #16527) 

7.25 The breadth and lack of definition is further illustrated by the agencies belief that they 

must explicitly exclude manmade features. The rule states, ñThose waters and features 

that would not be ówaters of the United Statesô are: é artificial reflecting pools or 

swimming pools é small ornamental waters é.ò(p. 22193) It should be clear and require 

no explanation that manmade features used for recreation or decoration are not under the 

jurisdiction of the federal government for Clean Water Act purposes. The necessity to 

include these exclusions points to the significant overreach and lack of clarity in the 

overall policy. (p. 3) 

Agency Response: These additions are intended to codify longstanding agencies 

practices and provide clarity to the public. To that end, the agencies propose not 

simply that these features and waters are óógenerallyôô not óówaters of the United 

States,ôô but that they are expressly not óówaters of the United Statesôô by rule.  

Vulcan Materials Company (Doc. #16566) 

7.26 The proposed ruleôs inclusion of man-altered, or man-made water and ponds, 

impoundments, canals and ditches as tributaries is problematical. This inclusion raises the 

potential for water management systems employed by facilities to be subject to full CWA 

jurisdiction. These engineered systems manage stormwater runoff, collect and treat water 

prior to discharge, and provide a means for water re-use and recycling thereby 

minimizing the consumption of surface and groundwater resources. As previously stated, 

the management of stormwater and process water at aggregate mining operations is 

already subject to regulation under the NPDES program or federally authorized and 

equivalent state or local programs and additional regulation under the CWA is therefore 

not necessary. (p. 2) 

Agency Response: The definition of tributary has been modified in the final rule. 

With respect to the jurisdictional status of stormwater control features as ñwaters of 

the U.S., please see summary response at 7.4.4.  The rule does not impose any 

regulatory requirements. 

7.27 Recommendations Regarding Future Actions 
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In the event rulemaking proceeds, the proposed rule should be revised as follows to 

address concerns and issues included in these comments: 

c. The exemptions from CWA jurisdiction currently provided by the USEPA and 

USCOE under the CWA should be listed in the proposed rule, specifically the 

exemption for excavations and pits at aggregate mining operations, and the water 

treatment system exemption. The scope of these exemptions needs to be clearly 

stated and consistent with the historic use and application of the exemptions.  

h. Remove the inclusion of impoundments, ponds, and ditches located in upland 

areas from consideration as jurisdictional.  

i. éwater management systems associated with zero discharge facilities should 

be clearly exempted from jurisdictional status. (p. 3, 4, 5) 

Agency Response: The agencies have expanded and clarified the features not 

considered to be ñwaters of the United Statesò under the Clean Water Act. See 

summary response above. 

Irvine Ranch Water District (Doc. #14774) 

7.28 For those categories of waters that would be absolutely excluded as WOTUS, the draft 

rule states that these features may function as point sources under CWA Section 402. 

This statement should be removed. If Section 402 applies to any features, it should be 

defined in that code section. (p. 6) 

Agency Response: The rule does not affect the requirements of the Section 402 

permit program.  The statement reflects the agenciesô longstanding view that a 

water feature may be a ñpoint sourceò that discharges pollutants (whether dredged 

or fill material under Section 404 or others pollutants under Section 402) and thus 

requires a CWA permit.  The statement does not change how the Agencies have 

interpreted the CWA and was intended to describe how features are regulated 

under the CWA.  See Technical Support Document section I. 

 Missouri Soybean Association (Doc. #14986) 

7.29 General Concern #3 - The proposed does not provide farmers any clarity or certainty. 

EPA has routinely claimed their primary goal with this rule is to bring clarity to the 

regulatory process and to reduce uncertainty on the farm. While this is a shared goal we 

support, this rule is far from hitting that mark. The proposed rule has delivered farmers 

far more questions than answers creating uncertainties and real-world questions in farm 

fields whether literally millions of features on farms are now under federal jurisdiction. In 

the rule, EPA has left many important terms undefined as well as used ambiguous and 

subjective terminology and phrases. In addition, the rule overreaches by narrowing the 

intent of the exemptions to the point that we are unsure how they would ever apply in a 

meaningful way, rendering them nearly useless in the real world. It is our position that 

the exemptions should apply broadly to agriculture, without exceptions or strings 

attached to them. (p. 5) 

Agency Response: See summary response above. 
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Utah Farm Bureau Federation (Doc. #16542.1) 

7.30 For farmers and ranchers, uncertainty is increased through overly broad or nebulas terms 

in the proposed rule including: 

¶ allowing for exempted features, such as groundwater, gullies, and rills to serve as 

connections that can render a feature a jurisdictional ñadjacent waterò or ñother 

water.ò (p. 7) 

Agency Response: See summary response above. 

Florida Crystals Corporation (Doc. #16652) 

7.31 The exclusions in the Proposed Rule will exclude few such waters in Florida from CWA 

jurisdiction. The exclusion for "[a]rtificial lakes or ponds created by excavating and/or 

diking dry land and used exclusively for such purposes as stock watering, irrigation, 

settling basins, or rice growing," likely will apply only to the few lakes and ponds which 

weredoes not excavated from wetlands (either pre-CWA or pursuant to a CWA permit). 

As shown in Figure 1, vast areaschange any of agricultural and urban land in South 

Florida are located on converted wetlands, which indicates that this exception apparently 

will not apply. Even if it did apply in those areas, this exception will only exclude lakes 

and ponds which are used in four specific ways. Similarly, the exclusions for 

"[a]rtificia1reflecting pools or swimming pools crated by excavating and/or diking dry 

land" and "[s]mall ornamental waters created by excavating and/or diking dry land for 

primarily aesthetic reasons," will not apply to ponds excavated from wetlands. 

 

(p. 2, 6) 
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Agency Response: In the final ruleôs exclusion for artificial lakes or ponds, the 

agencies have changed ñexclusivelyò to ñprimarilyò in describing the uses, and the 

list of uses is illustrative. See summary response above. 

Union Pacific Railroad Company (Doc. #15254) 

7.32 The narrow exclusions under the Proposed Rule are not likely to provide relief from 

CWA the permitting requirements for ditch, culvert, bridge, causeway, and other rail 

infrastructure maintenance, alteration and construction activities, given the breadth of the 

definition of ñperennial flow,ò the bed, bank and OHWM criteria, and the potential for 

adjacent waters, shallow subsurface groundwater migration and ñother waters.ò The 

availability of Nationwide Permits for certain maintenance activities under Section 

exemptions listed in 404 provides little relief since they do not cover all rail-related 

operations and, where they do apply, coverage is strictly limited in acreage and linear 

feet.
3
 (p. 23)(f). 

Agency Response: See summary response above.  

West Bay Sanitary District, Novato Sanitary District, West County Wastewater District, Union 

Sanitary District and West Valley Sanitation District, California (Doc. #16610) 

7.33 The Rule Contains Arbitrarily Narrow Exclusions that should be More Comprehensive. 

The most specific example of the proposed rule's arbitrarily narrow exclusions is for 

"small ornamental waters created by excavating and/or diking dry land." No explanation 

exists why this exclusion should be included for only "small" ornamental waters. Does 

this mean that all large ornamental waters are de facto WOTUS? What is the definition of 

small? Is there a certain dimension or gallon value to define what waters would be small? 

Without such definitions, the fountains outside the Bellagio Hotel in Las Vegas would be 

deemed to be WOTUS even though created by excavating land in the middle of a desert. 

The fact that these types of exclusions are necessary confirms the unreasonable 

overbreadth of the proposed WOTUS definition. If swimming pools need to be excluded 

from waters that might be deemed a federal waterway, then the definition is far too 

expansive. (p. 9) 

Agency Response: See summary response above.  These additions are intended to 

codify longstanding agencies practices and provide clarity to the public. To that end, 

the agencies propose not simply that these features and waters are óógenerallyôô not 

óówaters of the United States,ôô but that they are expressly not óówaters of the United 

Statesôô by rule.  

Western States Water Council (Doc. #9842) 

7.34 WSWC Policy #369 sets forth the unanimous, consensus position of the western states 

regarding federal efforts to clarify or redefine CWA jurisdiction. The WSWC urges EPA 

and the Corps to review this policy carefully and to incorporate its recommendations. 

Specifically, the WSWC urges EPA and the Corps to ensure that the rule: 

                                                 
3
 See Nationwide Permits 3 and 14, 77 CFR at 10,269-10,273. 
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éE. Specifically excludes water and features generally considered to be outside the 

scope of CWA jurisdiction, including:  

1. Groundwater;  

2. Farm ponds, stock ponds, irrigation ditches, and the maintenance of drainage ditches, 

as currently excluded under the CWA's agricultural exemption;  

3. Man-made dugouts and ponds used for stockwatering or irrigation in upland areas 

that are not connected to surface waters;  

4. Dip ponds that are excavated on a temporary, emergency basis to combat wildfires 

and address dust abatement; and  

5. Prairie potholes and playa lakes. (p. 2) 

Agency Response: See summary response above for points 1 ï 4; also see 

summary response at 7.3.2, with regard to fire control ponds. See Section IV.H of 

the preamble regarding coverage of prairie potholes and playa lakes; also see 

Sections II and IX of the Technical Support Document. 

Duke Energy (Doc. #13029) 

7.35 Oneéconcern relates to the proposed ruleôs provisions that certain ñexcludedò water 
features, such as groundwater or erosional features (assuming these could be 

distinguished from tributaries), can still be used to establish a connection to another water 

feature for the purposes of determining adjacency. If these features are beyond the scope 

of the CWA, then it seems illogical that they be used to establish jurisdiction. (p. 37) 

Agency Response: See summary response above. 

The Clean Energy Group Waters Initiative (Doc. #14616) 

7.36 Clarification of Exemptions from WOTUS Provided by the Rule 

We are also concerned that the regulatory text may cause some confusion as to whether 

the intended exemptions from WOTUS are negated in the proposed definitions. The 

preamble states that ñ[w]aters and features that are determined to be excluded under 

section (b) of the proposed rule will not be jurisdictional under any of the categories in 

the proposed rule under section (a)(2) and thus there should be no recapture of any 

excluded waters or features as a result of the new defined terms. However, we 

recommend that EPA further clarify the nature of the exclusions relative to the proposed 

definitions in the regulatory text for ñadjacent,ò ñneighboring,ò ñriparian area,ò 

ñfloodplain,ò ñtributary,ò ñwetlands,ò and ñsignificant nexusò in order to avoid confusion 

concerning WOTUS jurisdiction relative to the exempt waters and features. (p. 3) 

Agency Response: See summary response above. The final rule clarifies that the 

exclusions listed are not ñwaters of the United Statesò even where they otherwise 

meet the terms of paragraphs (a)(4) though (8). 

Santa Clara Valley Water District (Doc. #14776) 

7.37 The Definitions In Paragraph (c) Of The Proposed Rule Should Clarify That They Do 

Not Include Waters Excluded From The Proposed Rule By Paragraph (b) 
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The definitions in paragraph (c) of the Proposed Rule are broad enough to include waters 

that would be excluded from the Proposed Rule by paragraph (b). For example, 

groundwater would be excluded by paragraph (b)(5)(vi), but waters with a "shallow 

subsurface hydrologic connection" to a water of the United States is included within the 

definition of a "neighboring" water by paragraph (c)(2). Yet some groundwater does have 

a shallow subsurface hydrologic connection to waters of the United States. While 

paragraph (b) would except certain waters from the definition of waters of the United 

States, "notwithstanding whether they meet the terms of paragraphs (a)(1) through (7)" 

(79 Fed. Reg. 22263), this point could stand to be clarified in paragraph (c). 

Paragraph (c) should be amended as follows to add the underlined language: "(c) 

Definitions. The following definitions apply, except that they do not apply to waters that 

meet the terms of any of the subparagraphs of paragraph (b) of this section-" (p. 8-9) 

Agency Response: See summary response above. The final rule clarifies that the 

exclusions listed are not ñwaters of the United Statesò even where they otherwise 

meet the terms of paragraphs (a)(4) though (8).  As explained in the final rule, the 

agencies have removed shallow subsurface connection from the definition of 

ñneighboring.ò  See also the compendium on adjacency (topic 3). 

Utility Water Act Group (Doc. #15016) 

7.38 Before proceeding further, the Agencies must evaluate the potential impact of the 

Proposed Rule on industrial water features and ensure that all such features are clearly 

excluded from the definition of waters of the United States. (p. 20) 

Agency Response: The agencies disagree that all industrial water features should 

be excluded from jurisdiction. The agencies believe the exclusions contained in the 

final rule provide a balance between protection and clarity that is reasonable with 

the statuteôs goals and objectives. See summary response above. 

Colorado River Water Conservation District (Doc. #15070) 

7.39 Strong, declarative statements and a list of exclusions, both those waters and wetlands 

that are currently excluded as well as new exclusions, if any, under the proposed rule, 

would help stem some of concern about the arguable expansion of federal jurisdiction. (p. 

3) 

Agency Response: See summary response above. The agencies agree listing 

features not considered ñwaters of the United Statesò will  increase clarity regarding 

the scope of jurisdi ction. 

Michigan Manufacturers Association (Doc. #15170) 

7.40 éuncertainty is created by: 

¶ allowing for exempted features, such as groundwater, gullies, and rills to serve as 

connections that can render a feature a jurisdictional ñadjacent waterò or ñother 

water.ò (p. 3) 

Agency Response: See summary response above. 
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Tri-State Generation and Transmission Association, Inc. (Doc. #16392) 

7.41 Tri-State strongly supports the provisions in the proposed rule that identify categories of 

waters that are per se excluded from the definition of WOTUS and the "no recapture" 

clause in the regulatory text that makes it clear that an exclusion controls even if the 

waters might otherwise meet the rule's definition of WOTUS.
4
 Tri-State also strongly 

supports the Agencies' exclusion of groundwater from CWA jurisdiction. As noted 

below, however, Tri-State urges the Agencies to revise certain proposed exclusions to 

ensure that on-site water management features at power generation facilities, 

transmission facilities, mines, and agricultural sites that are currently non-jurisdictional 

remain excluded from the definition of "waters of the United States." As currently 

drafted, the exclusions are not sufficiently clear to effectuate that result. (p. 6) 

Agency Response: See summary response above. 

National Wildlife Federation (Doc. #15020) 

7.42 In addition, we support the overall decision to include a new section (b) excluding 

specific waters from the definition of ñwaters of the United States.ò Importantly, we do 

have concerns with the breadth and vagueness of both the waste treatment system 

exclusion and the prior converted cropland exclusion. Both of these exclusions have 

created significant loopholes leading to inconsistencies in application and the destruction 

of ecologically important water bodies. However, it is our view that revisions to these 

two existing exclusions warrant special attention is separate rulemakings. (p. 24) 

Agency Response: See summary response at 7.2 regarding prior converted 

cropland and summary response at 7.1 regarding the waste treatment system 

exclusion.  

Center for Biological Diversity, Center for Food Safety, and Turtle Island Restoration Network 

(Doc. #15233) 

7.43 Unfortunately, while the draft rule recognizes this fundamental principle it fails to fully 

stand on science and instead attempts ñto draw linesò and conclude categorically ñthat 

certain waters and features are not subject to the jurisdiction of the Clean Water Act,ò 79 

Fed. Reg. 22218. In these instances, the draft rule departs from the Actôs clear mandate 

ñto restore and maintain the chemical, physical, and biological integrity of the Nationôs 

waters.ò 33 U.S.C. 1251(a). As the Supreme Court has recognized, protection of aquatic 

ecosystems requires ñbroad federal authority to control pollution, for ó[w]ater moves in 

hydrologic cycles and it is essential that discharge of pollutants be controlled at the 

sourceô.ò United States v. Riverside Bayview Homes, 474 U.S. 121, 133 (1985) (citing to 

S. Rep. No. 92-414, p. 77 (1972), U.S. Code Cong. & Admin. News 1972, pp. 3668, 

3742). 

Accordingly, and for reasons that we further delineate below, it is essential that you 

revise your rule so as not to foreclose CWA jurisdiction with respect to entire categories 

of water bodies to which the unpermitted discharge of pollutants may, either alone or in 

                                                 
4
 79 Federal Register (FR) 22263 and 22217. 
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combination with other water bodies in the region, ñsignificantly affect the chemical, 

physical and biological integrity of other covered waters. . . .ò Rapanos, 126 S. Ct. at 

2248 (Kennedy concurrence).  

We believe this central recommendation is fully in accord with advice that you have 

already received from EPAôs Science Advisory Board (hereinafter, ñSABò). See 

Rodewald, Comments to the chartered SAB on the Adequacy of the Scientific and 

Technical Basis of the Proposed Rule Titled ñDefinition of óWaters of the United Statesô 

Under the Clean Water Act (September 2, 2014) (hereinafter, SAB Sept. 2) and David 

Allen et al., Science Advisory Board (SAB) Consideration of the Adequacy of the 

Scientific and Technical Basis of the EPAôs proposed rule titled Definition of Waters of 

the United States Under the Clean Water Act (Draft of September 17, 2014) (hereinafter, 

SAB Sept. 17). 

The science is consistent with the Clean Water Actôs overall intent. It was the intent of 

Congress to give the Actôs jurisdictional scope ñthe broadest possible constitutional 

interpretation unencumbered by agency determinations which have been made or may be 

made for administrative purposes.ò S. Conf. Rep. No. 92-1236, p.144 (1972), reprinted in 

1972 U.S.C.C.A.N. 3668, 3776, 3822, 118 Cong. Rec. 33756-33757 (1972) (statement of 

Rep. Dingell); see also Oklahoma ex rel. Phillips v. Guy F. Atkinson Co., 313 U.S. 508, 

525-526 (1941) (construing the Flood Control Act of 1938; flood control is now covered 

in 33 U.S.C. § 1252(a)). (p. 1-2) 

Agency Response: See summary response above and the Technical Support 

Document Section II with regard to the significant nexus analysis. 

Pacific Legal Foundation (Doc. #14081) 

7.44 Aside from this improbable ditch exclusion, the rule proposes excluding certain 

artificially irrigated uplands, ponds, pools and ornamental waters so long as they were 

excavated or diked on dry land. Id. This is hardly a concession because it implies that 

virtually all other waters are covered by the Act. 

éthe proposed rule would exclude ñwater-filled depressions created incidental to 

construction activityò and ñgroundwater, including groundwater drained through 

subsurface drainage systemsò and ñgullies and rills and non-wetland swales.ò Id. But here 

again, the message is mixed, even schizophrenic, because the Corps and EPA would 

regulate ñadjacent watersò with ñshallow subsurface connectionsò to other covered 

waters. See 79 Fed. Reg. 22207. So, is groundwater covered or not? 

Strangely, the Corps and EPA could not bring themselves to expressly exclude ñpuddlesò 

claiming the term is too ambiguous. But that didnôt stop the agencies from relying on 

even more ambiguous terms such as ñadjacent,ò ñwetland,ò ñriparian,ò ñfloodplain,ò 

ñsignificant nexus,ò ñneighboring,ò ñperennial,ò ñephemeral,ò ñimpoundment,ò ñnon-

wetland swale,ò ñhigh water mark,ò etc. The exclusions are, therefore, too narrow or too 

uncertain to provide any meaningful limitation on federal authority.  

It is also difficult for the public to rely on these exclusions given the agenciesô hostility 

towards the other exemptions under the Act. For example, the Corps and EPA have 

routinely limited the section 4(f) farm exemption to those ordinary farming practices 

employed on a particular farm rather than those farming practices common to the 
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industry, as a plain reading of the Act requires. And, the agencies have attempted to limit 

the ñprior converted croplandò exemption (which covers approximately 53 million acres)
5
 

through ñinternal policy changes,ò like the so-called Stockton Rules, that the courts have 

invalidated. See New Hope Power Company v. Corps of Engineers, 746 F. Supp. 2d. 

1272 (SD Florida, 2010) (Holding change in policy constituted new legislative and 

substantive rules but are improper because they were not subject to notice and comment). 

Limiting exemptions and exclusions is standard practice for these agencies, making the 

exclusions contained in the proposed rule of little value. (p. 14-15) 

Agency Response: See summary response above. 

Trout Unlimited (Doc. #18015) 

7.45 TU supports language in the proposal to clarify what waters are NOT covered. The 

proposal also seeks to clarify what waters are not jurisdictional. The proposed rule and 

preamble reiterates all existing exemptions from Clean Water Act jurisdiction, including 

many farming, ranching, \ and forestry activities. These exemptions include activities 

associated with irrigation and drainage ditches, as well as sediment basins on 

construction sites. Moreover, for the first time, the proposed rule codifies specific exempt 

waters, including many upland drainage ditches, artificial lakes and stock watering ponds, 

and water filled areas created by construction activity. As highlighted above, TU works 

with farmers, ranchers, and other landowners across the nation to protect and restore trout 

and salmon habitat. We have a keen interest in ensuring that the proposal works well for 

landowners on the ground. (p. 3) 

Agency Response: See summary response above.  The agencies have further 

clarified the exclusions in the final rule. 

Earthjustice (Doc. #14564) 

7.46 EARTHJUSTICE OBJECTS TO EPAôS PROPOSAL TO CATEGORICALLY 

EXCLUDE CERTAIN WATERS FROM THE PROTECTIONS OF THE CLEAN 

WATER ACT. 

Earthjustice objects to EPAôs proposal to exclude whole categories of water from 

receiving Clean Water Act protections. Such a result is not dictated by Supreme Court 

case law nor the language of the Clean Water Act. While some members of the Supreme 

Court expressed concern over ensuring that certain waters, specifically wetlands, had a 

connection to waters of the U.S., at no time has the Court addressed wholesale exclusion 

of certain types of waters. While EPA may desire to categorically exclude some waters 

for the sake of convenience, such a result is not driven by case law. Because it is also 

contrary to the intent and purpose of the Clean Water Act, categorically excluding certain 

types of waters on the basis of administrative convenience would fail both tests under 

Chevron: it would violate clearly expressed congressional intent under Step One, and it is 

an unreasonable and impermissible interpretation of the Act under Step Two. Moreover, 

                                                 
5
 U.S. Department of Agriculture, Natural Resources Conservation Service, RCA Issue Brief #8, ñWetlands 

Programs and Partnershipsò (Jan. 1996). 
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such an exclusion would not constitute reasoned decision making supported by the 

record. (p. 10-11) 

Agency Response: See summary response above and the Technical Support 

Document Section I regarding the legal basis for the rule. 

7.47 Earthjustice supports a broad, science-based definition of the waters of the U.S. and urges 

EPA to heed the advice and comments of the SAB to strengthen the rule to ensure full 

protection of the nationôs waters. Further, Earthjustice requests that the EPA revise the 

rule to remove most of the categorical exclusions, most especially the exclusion of 

groundwater, from the definition of waters of the U.S., preserving the ability to more 

fully protect our nationôs waters, again consistent with the advice and counsel of the 

SAB. (p. 17) 

Agency Response: See summary response above. 

Nebraska Wildlife Federation (Doc. #15034) 

7.48 We recognize that the proposed rule would preserve longstanding Clean Water Act 

exemptions for farmers and foresters that encourage wise stewardship of land and water 

resources. It would also, for the first time, explicitly exclude many upland water features 

important for farming and forestry, such as 

¶ upland drainage ditches with no more than ephemeral water flows; 

¶ artificially irrigated areas that would revert to upland should irrigation cease; 

¶ artificial lakes or ponds used for purposes such as stock watering; 

¶ artificial ornamental waters created for primarily aesthetic reasons; and 

¶ water-filled depressions created as a result of construction activity 

We support these existing and new exemptions, and believe they should make the rules 

very workable for most farmers and ranchers. (p. 2-3) 

Agency Response: See summary response.  The agencies have further clarified the 

exclusions in the final rule. 

Neuse Riverkeeper Foundation (Doc. #15095) 

7.49 éwe are greatly concerned by, among other things,éthe additional of new categorical 
exclusions for waters that have been covered historically and can have a significant 

impact on downstream water quality. 

The EPA should ensure that the new rule: 

NOT INCLUDE A CATEGORICAL EXCLUSION FOR GROUNDWATER AND 

WASTE TREAMENT SYSTEMS. Categorical exclusion of groundwater will lead to 

regulatory confusion and is not supported by sound science as described by numerous 

members of the SAB. Further, EPA lacks the authority to exempt waste treatment system 

impoundments that are otherwise waters of the U.S. from coverage under the CWA and 

EPA is doing so in violation of the Administrative Procedures Act. (p. 2, 3) 

Agency Response: See summary response above. 
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Texas Agricultural Land Trust (Doc. #15188.2) 

7.50 é Farm ponds should not be jurisdictional. Dry washes, dry streambeds, and ephemeral 
streams should not be jurisdictional. Such far-reaching jurisdiction over features far from 

navigable waters and carrying only minor volumes of flow was not what Congress 

intended and goes far beyond even the broadest interpretation of recent Supreme Court 

decisions. (Solid Waste Agency of Northern Cook County v. U.S. Army Corps of Engôrs, 

531 U.S. 159 (2001) and Rapanos v. United States, 547 U.S. 715 (2006). (p. 1) 

Agency Response: See summary response above.  Also see the Technical Support 

Document Sections I.C and VII with regard to the Supreme Court decisions and 

rationale for asserting jurisdiction over tributaries. 

Hackensack Riverkeeper, Hudson Riverkeeper, Milwaukee Riverkeeper, NY/NJ Baykeeper and 

Raritan Riverkeeper (Doc. #15360) 

7.51 Subsection (2) Must be Rewritten to Ensure Jurisdictional Waters are Not Needlessly 

Excluded 

We recognize that there are parts of the United States that are not and should not be 

definitional Waters of the United States. No one believes that swimming pools or public 

fountains are Waters of the United States - though they may be point sources under 

certain circumstances. We therefore support the some of the exclusions under subsection 

(2), but we are concerned that, as written, as written, other exclusions may remove 

jurisdiction from waters that should clearly be deemed jurisdictional. 

First, the Agencies should strike "notwithstanding whether they meet the terms" of the 

definition of included Waters of the United States at §401.11(2) and replace it with 

"unless they meet the terms" of the definition of included Waters of the United States. If 

a groundwater feature, wastewater pool or impoundment, or ditch meets the definition of 

a Water of the United States [as defined, Waters (i) to (vii)], it should be covered by the 

Clean Water Act as a Water of the United Statesé (p. 14-15) 

Agency Response: See summary response above 

Louisiana Environmental Action Network (Doc. #15377) 

7.52 However, Proposed Rule may not categorically exclude waters when those waters may 

have a significant nexus. Given Congressô broad intent, the Agencies have no authority to 

narrow the application of Clean Water Act. See Chevron, U.S.A., Inc. v. Natural Res. Def. 

Council, Inc., 467 U.S. 837, 842-43 (1984) (ñIf the intent of Congress is clear, that is the 

end of the matter; for the court, as well as the agency, must give effect to the 

unambiguously expressed intent of Congress.ò). Accordingly, the Agencies must revise 

several changes in the Proposed Rule that may have an unsupportable narrowing effect 

on the scope of the Actôs jurisdiction. For examples, the Proposed Rule: 

¶ categorically removes from jurisdiction certain ditches and other waters that the 

Clean Water Act now expressly includes as ñwaters of the United Statesò when 

there is a significant nexus ï a connection the Proposed Rule recognizes may be 

present for such waters. See infra § (3). 
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¶ precludes any opportunity to recapture waters that are or become excluded from 

the definition of ñwaters of the United States,ò regardless of whether qualification 

in the exclude category is temporary. See infra § (4). 

¶ categorically removes ñgroundwater, including groundwater drained through 
subsurface drainage systemsò from Clean Water Act jurisdiction ï a preclusion 

not included in current law and contrary to evidence of a significant nexus cited in 

the Proposed Rule. See, e.g., 79 Fed. Reg. at 22196-97 (summary of significant 

nexus conclusions); id. at 22209 ("While they may provide the connection 

establishing jurisdiction, these shallow subsurface flows are not ñwaters of the 

United States.ò); id. at 22224 ("The ability of streams to keep flowing even during 

dry periods typically depends on the delayed (lagged) release of local 

groundwater, also referred to as shallow groundwater . . . ."). 

¶ fails to reinstate, or even address, suspended language clarifying the narrow 

application of the waste treatment system exemption. See infra § (2). (p. 2-3) 

Agency Response: See summary response above and the Technical Support 

Document Section II with regard to significant nexus analysis. 

7.53 The Proposed Rule Must Provide an Opportunity for Waters Excluded from the 

Definition of ñwater of the United Statesò to Become or Revert to ñwaters of the 

United States.ò 

The Proposed Ruleôs absolute no re-capture of excluded waters is unsupported by 

science, contrary to the purpose and intent of the Clean Water Act, and outside the 

Agenciesô authority. Although the Agencies state ñthere is no recapture provision for 

these excluded waters in the proposal," they fail to support the permanency of these 

exclusions with science. See 79 Fed. Reg. at 22189. While the Agencies state that the 

exclusions are for "certain waters and features over which the agencies have as a policy 

matter generally not asserted CWA jurisdiction," they do not provide factual support that 

these are "longstanding practices." Id. Moreover, the statement that jurisdiction is 

"generally not asserted" does not support a categorical exclusion with "no recapture 

provision." On the contrary, because the term "generally" indicates exceptions to the 

policy, the Agencies' position can only support, at most, categorical exclusions when 

there is a recapture provision. 

Moreover, changing landscapes and the law support providing for recapture of waters 

into the Act's jurisdiction in the final rule. For example, the Proposed Rule states 

"Absolutely no .uplands located in 'riparian areas' and 'flood plains' can ever be 'waters of 

the United States' subject to jurisdiction of the CWA." 79 Fed. Reg. at 22207. But such 

uplands may erode naturally and become wetlands that would otherwise be jurisdictional 

wetlands. In another example, the current exception to the limited scope of the 

wastewater treatment systems exclusion, see supra § (2), is only supportable (if at all) 

based on its temporary nature. See Ohio Valley Envtl. Coalition v. Aracoma Coal Co., 

556 F.3d 177,215 (4th Cir. 2009) (noting the waste water treatment system exclusion may 

apply to natural streams when the Corps "exercises its § 404 authority. .. [and] allowed 

the temporary removal of these waters from the definition of 'waters of the United States' 

. . .") (emphasis added). 
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In short, while LEAN appreciates the Agencies' effort towards simplicity, the Proposed 

Rule's failure to include a recapture provision for waters excluded from the definition of 

"waters of the United States" under subsection (b) is arbitrary and capricious, without 

support of evidence, an abuse of discretion, contrary to the purpose and broad 

jurisdictional intent of the Clean Water Act, and outside the Agencies' authority. (p. 6) 

Agency Response: See summary response above. 

Delaware Riverkeeper Network (Doc. #15383) 

7.54 While we generally support EPAôs attempt to clarify which waters are subject to 
jurisdiction under the CWA, science does not support some of the listed exclusions and 

the exclusion of some water bodies because they do not fall under the proposed 

definitions. (p. 2) 

Agency Response: See summary response above. 

7.55 Comment 8: Exclusions: Section 328.3(b) 

The exclusions listed in the proposed rule have weak scientific justification and reflect 

profit-driven stakeholder concerns that have little or no relationship to protecting water 

quality. The following exclusions should not be included in the finalized rule since all of 

these will promote pollution of the hydrologic cycle and thus the science-based waters of 

the United States. (p. 4) 

Agency Response: See summary response above. 

7.56 éwhen determining whether water bodies should be excluded from the definition of 
Waters of the United States, the Agencies should bear in mind the Clean Water Actôs 

goals of restoring and maintaining the chemical, physical, and biological integrity of the 

Nationôs waters. When considering these goals the Agencies will see that the proposed 

rule in its current format is inadequate for restoring and maintaining the integrity of our 

Nationôs waters. (p. 5) 

Agency Response: See summary response above. 

Wisconsin Wetlands Association (Doc. #15629) 

7.57 The science does not support excluding groups of ñother watersò or subcategories 
thereof. 

Any decisions related to the categorical exclusion of other waters must withstand the 

same level of scientific review as waters considered for categorical inclusion. This means 

that the effects on downstream waters must be thoroughly investigated based on the 

potential for hydrologic exchange, and on the consideration of downstream effects related 

to isolation (i.e., reducing the erosive force of floods). Evidence weighed must be based 

on direct or applied peer reviewed science. 

Given that scientific understanding of watershed dynamics is continually evolving, we 

oppose categorically excluding other waters under this rule unless there is definitive 

science to support it. (p. 5) 

Agency Response: See summary response above. 
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AES-US Services (Doc. #3242) 

7.58 Please clarify if the following are excluded from the definition of ñwaters of the USò 
based on the proposed rule if located in 1.) floodplain/riparian area, or 2.) non-

floodplain/riparian area, and/or 3.) contiguous/adjacent to jurisdictional waters and/or 

defined as a tributary: 

Puddles; 

Wastewater treatment system seeps; 

Surface Impoundments seeps; 

Stormwater retention ponds; 

Stormwater detention ponds used for settling/treatment; 

General facility Stormwater conveyance systems such as ditches, swales 

that are not jurisdictional wetlands; 

Ditches transferring wastewater between treatment systems; 

Discharge canals that receive water from a tributary; 

Pipe trenching (trenches located underneath; 

Sheet flow; 

Secondary containment devices such as above-ground tank containment 

structures; 

Cooling tower basins; 

Non-wetland strip pits; 

Roadside ditches which do not meet proposed exemptions; 

Ponds which serve as part of facilityôs wastewater treatment system; 

Temporary Stormwater construction ponds; 

Pond rills, gullies, non-wetland swales; 

Trenches associated with wastewater treatment systems; and 

Standing water in industrial activity areas such as coal piles. (p. 1) 

Agency Response: See summary response above and Section IV.I of the preamble.  

The final rule and preamble also discuss several changes the agencies made to 

ñadjacency.ò  See also compendium on adjacent waters (topic 3). 

The Property Which Water Occupies (Doc. #8610) 

7.59 The Exemptions Prove the Rules are in Excess of Authority 

The overreach of such broadly purported jurisdiction becomes evident in the extensive 

list of óexceptionsô to these proposed Rules. The need to list mud puddles or basic 

farming practices as exceptions to the Rules, indicate the Rules themselves exceed the 

scope of statutory authority- the stated purpose of the CWA was never agricultural and 

drainage oversight. The interpretation of such broad authority beyond navigable waters 

expands the domain of Federal Agencies and therefore is a clear abuse of agency 

discretion.
6
 

                                                 
6
 Decker v. Northwestern Defense Ctr. 133 S. Ct. 1326, 1341 (2013) (ñthere is surely no congressional implication 

that the agency can resolve ambiguities in its own regulations. For that would violate a fundamental principle of 

separation of powers ð that the power to write a law and the power to interpret it cannot rest in the same hands.ò) 
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Exemptions for particular land-use activities, which would otherwise invoke CWA 

jurisdiction would be illegal if such exemptions were short of statutory obligations. (i.e. 

potentially pose any threat to navigable waters). The EPA cannot propose Rules which 

exempt potential violations of the CWA, else they fall short of their statutory obligation. 

Therefore the land-use exemptions -defined by the Rules- would only be legal if the 

jurisdictional scope defined by these same Rules was in excess of statutory authority as 

delegated by Congress. Federal Agencies are not given discretion to exempt activities 

that would otherwise result in a Clean Waters Act violation as outlined by Congress.
7
 

These arbitrary exemptions for ófavoredô activities could as easily be revoked by the 

agency, or through a judicial challenge. The exemptions appear to be added to quell 

objections to the expansive jurisdiction claimed under the Rulesé 

éThe proposed Rules fail to recognize that CWA jurisdiction over private land is limited 

to the protection of the water quality for downstream public waters. Federal agencies do 

not have the authority to exempt activities which would otherwise fall under their 

statutory obligation to enforce the CWA. Such Rules ignores congressional intent in 

violation of law. 5 USC 706. The extensive list of exemptions to the Rules simply 

highlight an error in the Rules interpretation of CWA jurisdiction beyond navigable 

waters. Jurisdiction under the Clean Waters Act must be based on threats to the quality of 

public waters and not the existence of water molecules. The Act is not a land zoning 

instrument to be arbitrarily invoked under the auspice of protecting water. (p. 11, 12) 

Agency Response: See summary response above. The additional exclusions are 

intended to codify longstanding agencies practices and provide clarity to the public. 

To that end, the agencies propose not simply that these features and waters are 

óógenerallyôô not óówaters of the United States,ôô but that they are expressly not 

óówaters of the United Statesôô by rule. 

7.60 éactions which threaten water quality, rather then exemptions to the Rules, should be 

listed by the Rules in order to prevent the Rules from being in excess of authority and not 

be short of any statutory obligations. Maintaining a catch-all phrase in the Rules like: 

ñthe EPA maintains the discretionary authority to invoke the CWA when actions on 

private property present a real and significant threat to the navigable waters.ò Will allow 

for the protection of clean water whenever necessary and evidence is provided. Where 

jurisdiction of the CWA ends is not a choice between drinking Clean Water, or green 

glowing citizens as portrayed by misguided advocates for this expansion of the CWA. 

Because jurisdiction beyond navigable waters can only pertain to water quality, the scope 

of CWA jurisdiction can only be invoked when a tangible threat to water quality exists. 

Jurisdiction cannot be invoked simply because rain which falls onto private land must 

then drain based on the laws of gravity. (p. 16-17) 

Agency Response: See summary response above and section I of the Technical 

Support Document. 

                                                 
7
 Natural Resources Defense Council, Inc. v. Costle, 568 F.2d 1369, 1377. 

http://scholar.google.com/scholar_case?case=17869661218969145817&q=navigable&hl=en&as_sdt=80006&as_ylo=2013
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7.1. WASTE TREATMENT SYSTEM (WTSE) 

Summary Response 

This response addresses comments regarding the waste treatment system exclusion, regardless of 

where such comments appear in the Response to Comments document.  

 

Summary of Comments and Response 

 

The Agenciesô Clean Water Rule makes no changes to the waste treatment system exclusion. 

The definition of ñwaters of the United Statesò has excluded waste treatment systems since 1979, 

and only ministerial changes are made in the proposed and final rules; it remains substantively 

and operationally unchanged. While the Agencies received over 200 comments on the waste 

treatment system exclusion, the comments are beyond the scope of the rulemaking.  In some 

instances, the agencies have provided information that maybe useful to a commenter, but this 

does not alter the scope of the rulemaking.  In addition, some issues that commenters raised are 

related to other exclusions identified under paragraph (b), and commenters should see those 

essays and responses for more detail. 

 

The existing waste treatment system exclusion moves to paragraph (b)(1) of the final rule with 

no substantive changes. The existing waste treatment system exclusion reads, ñWaste treatment 

systems, including treatment ponds or lagoons designed to meet the requirements of the Act 

(other than cooling ponds as defined in 40 C.F.R. 423.11(m) which also meet the criteria of this 

definition) are not waters of the United States.ò The Agencies made a ministerial change to 

delete the parenthetical cross-reference to 40 C.F.R. 423.11(m), an EPA regulation that no longer 

exists.  Because the agencies are not addressing the substance of the exclusion, the agencies do 

not make conforming changes to ensure that each of the existing definitions of the ñwaters of the 

United Statesò for the various CWA programs have the exact same language with respect to the 

waste treatment system exclusion, with the exception of deleting the cross-reference.  

 

In the proposed rule, the waste treatment system exclusion read, ñWaste treatment systems, 

including treatment ponds or lagoons, designed to meet the requirements of the Act are not 

waters of the United States.ò Many commenters expressed concern about whether the agenciesô 

insertion of a comma after the word ñlagoonsò in the course of making ministerial changes 

unintentionally narrowed the exclusion such that all excluded waste treatment systems must be 

designed to meet the requirements of the Clean Water Act. The agencies have deleted this 

comma in response to comments. Continuing current practice, any waste treatment system would 

need to comply with the Clean Water Act by obtaining a section 404 permit if constructed in 

waters of the United States, and a section 402 permit for discharges from the waste treatment 

system into waters of the United States.  

 

The agencies received comments on whether certain stormwater conveyances could be excluded 

from the definition of waters of the United States because they are waste treatment systems. For 

clarity, the agencies have added an exclusion for certain stormwater control features in paragraph 

(b)(6) of the final rule. See response sections on stormwater for further clarification.  
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Many comments offered suggestions on the kinds of structures and processes that should be 

considered excluded from definition of waters of the United States as waste treatment systems, 

and asked the agencies to clarify the jurisdictional status of features that are no longer 

functioning as waste treatment systems. Some commenters expressed concern that the waste 

treatment system exclusion should not exist as a tool to take waters out of CWA jurisdiction, and 

that waters of the United States should not be used for waste treatment. Conversely, some 

commenters stated that providing the exclusion is providing a way to discharge mine tailings and 

other wastes into waters of the United States without a permit, and that the agencies should 

revise the waste treatment system exclusion and the definitions of ñfill materialò and ñdischarge 

of fill material.ò Because the agencies are not making any substantive changes to the waste 

treatment system and these comments are outside the scope of the proposed rule, the final rule 

does not reflect changes made in public comments. Comments on the definitions of ñfill 

materialò and ñdischarge of fill materialò are also outside the scope of the proposed rule and the 

final rule does not reflect any changes made in response to these comments.  

Specific Comments 

Quapaw Tribe of Oklahoma (the O-Gah-Pah) (Doc. #7980) 

7.61 4. Excluded Waste Treatment Facilities. Waste treatment systems, including treatment 

ponds or lagoons designed to meet the requirements of the Clean Water Act, are not 

Waters of the U.S. Language in the 2012 Nationwide Permits clarifies that stormwater 

management facilities that are determined to be waste treatment systems under current 

regulations are not Waters of the U.S. The proposed rule does not significantly change 

the language regarding the excluded waste treatment facilities. Additional clarification is 

required to identify types of facilities that qualify for this exclusion. Any facility designed 

and operated to treat stormwater runoff to meet the requirements of the Clean Water Act 

should be included in this exclusion. (p. 3) 

Agency Response: See summary responses at 7.1 and 7.4.4.  

Navajo Nation Environmental Protection Agency (Doc. #10117) 

7.62 The Navajo Nation EPA Water Quality Program generally agrees with the proposal to 

retain the existing regulatory exclusions and longstanding permitting exemptions. 

However, we are concerned that by codifying the exemption for waste treatment systems, 

the rule may inadvertently be excluding from the definition of "waters of the United 

States" impoundments of headwater streams used for draining runoff from surface coal 

mining. The rule should clarify that these sediment pond impoundments are not 

considered "waste treatment systems" that are excluded from the definition. (p. 2) 

Agency Response: See summary response at 7.1. The agencies are not changing 

current practice related to implementation of the waste treatment system exclusion. 

Under current practice and under the proposed rule, where appropriate permits are 

received, such impoundments may be considered excluded as waste treatment 

systems. 
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Texas Department of Transportation (Doc. #12757) 

7.63 We are concerned that if a "natural feature that is constructed to receive and treat 

stormwater run-off is itself treated as a jurisdictional water, State DOTs (and other public 

agencies) would be in the paradoxical position of needing to obtain Section 404 permits 

to discharge stormwater into facilities constructed to satisfy stormwater permit 

requirements under Section 402 of the Clean Water Act." 

Recommendation: We recommend that the final rule "should clarify the circumstances 

under which the exclusion for waste treatment systems, including treatment ponds or 

lagoons applies to storm water treatment systems constructed as part of transportation 

facilities." We would also request that if a ditch is regulated as a water of the U.S., it 

should not also be regulated as a point source discharge under Section 402 of the CWA. 

(p. 4) 

Agency Response: The agencies have clarified the circumstances under which a 

stormwater conveyance feature would be non-jurisdictional. See summary 

responses at 7.1 and 7.4.4. 

Earthworks et al. (Doc. #15173) 

7.64 While we appreciate that if finalized in its current form, this new policy will restore 

protections to most streams, regardless of size or frequency of flow, and to all wetlands 

inside of floodplains. But, some waters will still be at risk because of two loopholes in the 

Clean Water Act that allow mining waste to be dumped directly into streams, rivers and 

lakes. We respectfully ask that you expand this rule to close the ñfillò loophole to clarify 

that mining waste cannot be used to fill in waters of the United States, and the ñwaste 

treatment systemò loophole that simply allows mining companies to rename water a 

ñwaste treatment systemò to escape Clean Water Act regulations. The drafters of the 

Clean Water Act intended for all waters to be protected, even those impacted by mining 

operations. (p. 2) 

Agency Response: See summary response at 7.1. Comments on the definition of 

ñfill materialò are outside the scope of the proposed and final rule.  

California State Water Resources Control Board (Doc. #15213) 

7.65 The following specific comments are provided by the California State Water Resources 

Control Board and the nine California regional water quality control boards (collectively, 

the "Water Boards ") staff regarding the proposed "Definition of 'Waters of the United 

States' Under the Clean Water Act" (Proposed Rule) for 40 CFR 230.3. Specific 

recommended changes to the proposed regulations are shown in strikeout/underline 

format. Additional comments are presented as endnotes [footnotes here]. 

(1) Waste treatment systems, including treatment ponds, or lagoons, and storm 

water detention basins,
8
 designed and used

9
 to meet the requirements of the Clean 

Water Act and not constructed in a waters of the United States.
10

 (p. 5) 

                                                 
8
 Stormwater detention basins and other constructed water -dependent stormwater treatment systems should also 

qualify for this exclusion. 
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Agency Response: The agencies have clarified the circumstances under which a 

stormwater conveyance feature would be non-jurisdictional. See summary 

responses at 7.1 and 7.4.4. 

National Tribal Water Council (Doc. # 18922) 

7.66 On May 19, 1980, the Environmental Protection Agency (EPA) revised its regulations 

defining waters of the United States, providing an exclusion for ñwaste treatment 

systemsò as follows: 

Waste treatment systems, including treatment ponds or lagoons designed to meet 

the requirements of the Act (other than cooling ponds as defined in 40 CFR 

123.11(m) which also meet the criteria of this definition) are not waters of the 

United States. This exclusion applies only to manmade bodies of water which 

neither were originally created in waters of the United States (such as a disposal 

area in wetlands) nor resulted from the impoundment of waters of the United 

States. 

According to EPA, the intent of the final sentence of the exclusion was to ñensure that 

dischargers did not escape treatment requirements by impounding waters of the United 

States and claiming the impoundment was a ñwaste treatment systemò, or by discharging 

wastes into wetlands. This clarification of the waste treatment system (WTS) exclusion 

was later suspended by EPA without public notice or comment. 45 Fed. Reg. 48620 (July 

21, 1980). The Corps adopted the WTS exclusion without the explicit manmade waters 

limitation in 1986. 33 C.F.R.§ 328.3(a)(8).  

When legally challenged in the late 1980ôs by the West Virginia coal mining industry, 

EPA maintained that ñunder current EPA regulations, discharges into these instream 

impoundments continue to be discharges into waters of the U.S., and, therefore, NPDES 

permit limitations must be met prior to treatment in the impoundment, rather than after. 

EPA then proposed an ñalternative approachò in which the Corps would review 

impoundments of waters pursuant to section 404, and EPA would revise its regulations so 

that ñwhere such a review has been conducted and section 404 criteria have been met, a 

402 permit will only be required for discharges from the instream impoundment, not into 

it.  

In 1992, EPA adopted this alternative approach, specifically for the AJ and Kensington 

gold mines in Alaska which had proposed impounding wetlands and streams behind 

earthen dams for purposes of tailings disposal. EPA and the Corps agreed that as long as 

the Corps approved the construction of the tailings impoundment under section 404, the 

waters within the impoundment would no longer be considered waters of the United 

States, and tailings discharges would not require either a section 402 or 404 permit. EPA 

                                                                                                                                                             
9
 If a waste treatment system is abandoned or otherwise ceases to serve the treatment function it was designed for, it 

should not continue to qualify for the exclusion. 
10

 Generally, waste treatment systems that are constructed within a water of the United States should not qualify for 

this exclusion. There may be some existing waste treatment systems that were constructed within a water of the 

United States that the Agencies affirmatively determined ceased to be a water of the United States; those 

determinations should remain in effect. 
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and the Corps subsequently relied on a similar rationale to authorize tailings disposal for 

the Fort Knox open pit gold mine near Fairbanks, other Alaska hard rock mines, and 

ferrous mines in Minnesotaôs Mesabi Iron Range.  

Regarding the second óloopholeô, under the Clean Water Act, a person who discharges 

ñfill materialò into waters of the U.S. must obtain a section 404 permit from the Corps. 

Anyone who wants to discharge other pollutants must obtain a section 402 permit from 

the EPA or a state that has been delegated authority to issue such permits. In 1982, EPA 

adopted a zero discharge standard under section 402 for new copper and gold mines using 

froth-flotation, cyanidation, and similar processes. EPA found that mines operating in the 

early 1980s were already achieving zero discharge and that it was therefore practicable 

for new mines to operate without discharging untreated waste into natural waters.  

Prior to 2002, EPA and the Corps had different definitions for this type of pollutant. The 

Corps, defined fill as ñany material used for the primary purpose of replacing an aquatic 

area with dry land or of changing the bottom elevation of a water body. The term does 

not include any pollutant discharged into the water primarily to dispose of waste, as that 

activity is regulated under section 402 of the Clean Water Act. Under this definition, 

tailings and other mining wastes were not fill material because they were not used for the 

primary purpose of replacing an aquatic area with dry land. Pollutants discharged into 

waters primarily as a form of waste disposal were explicitly regulated under the more 

rigorous section 402 program. All this changed in 2002 when EPA and the Corps adopted 

identical definitions of fill material to include discharges that have the effect of either 

replacing any portion of a water body with dry land or changing the bottom elevation of 

any portion of a water. The regulatory examples included overburden from mining. 

The new fill definition was the subject of a U.S. Supreme Court decision finding that 

EPA and the Corps had acted lawfully in authorizing the Kensington mine in southeast 

Alaska to use Lower Slate Lake as a tailings reservoir in which it could discharge slurry 

and other wastes. Relying upon the 2002 regulation redefining fill material, the agencies 

concluded that these discharges should be treated as fill under section 404, rather than 

waste under section 402, because they would change the bottom elevation of Lower Slate 

Lake. The decision means that as long as the current definition of fill material is in effect, 

mine wastes discharged into waters of the U.S. are regulated under section 404 where 

permits are approved more than 99% of the time instead of under section 402 with its 

strict pollution standards.  

Hardrock mining would be a far less destructive industry if section 402ôs discharge 

limitations were strictly applied. Mines produce huge quantities of chemically-treated 

wastes, and the cheapest places to store these wastes are valleys and other low-lying areas 

near the mine sites. But these are also the places where the wetlands, rivers, and lakes 

protected by the CWA are found. As a result of a change in the definition of fill material, 

mining companies are currently able to avoid complying with section 402ôs rigorous 

pollution limitations and use waters of the U.S. as industrial waste dumps. 

As we are all well aware, mining impacts in Indian Country and throughout the United 

States have had a profound negative effect on water quality. Proportionally, native 

villages and Indian Tribes bear the brunt of these impacts because many mines are 

located within tribal homelands and Tribal members rely, to a greater degree, on using 
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natural resources for their subsistence. Although this is true, it does not discount the fact 

that the general population as a whole is also subjected to mining pollution. The NTWC 

recognizes that many of the problems we currently face are the result of ñlegacyò mining 

pollution and were done in a time when technology was far less refined, scientific 

understanding of ecosystem function and the effects of mining wastes were unknown, 

and regulations were absent. These legacy impacts will continue to plague our nation and 

will need to be addressed for decades, if not centuries. EPA is well aware of this, since a 

large part of their Superfund program is devoted to remediation at such sites. 

These two loopholes have allowed mining companies to continue to directly discharge 

pollution into our nationôs waters as they have been doing for over a century. To redefine 

a lake or a river as a ñwaste treatment systemò is shameful, an abomination of the natural 

order of things, and a giant step back in time. The NTWC believes that these loopholes 

have resulted from industry politics and a lack of oversight by EPA in the protection of 

our nationôs waters. Therefore, the NTWC urges EPA to reconsider their position and 

explicitly limit the waste treatment system exclusion to only manmade waters and to 

revise the 2002 definition of ñfillò to exclude waste disposal. (p. 1-3) 

Agency Response: See summary response at 7.1. Comments on the definition of 

ñfill materialò are outside the scope of the proposed and final rule.  

Allen Boone Humphries Robinson, LLP (Doc. # 19614) 

7.67 "Waste Treatment Systems" 

The Proposed Rule also excludes "waste treatment systems," including treatment ponds 

or lagoons, designed to meet the requirements of the Clean Water Act. What is unclear is 

whether the exclusion would include multiple-use impoundments. Industrial facility 

impoundments frequently are utilized for important health and safety projects, such as 

storm water treatment, and water supply for dust suppression, firefighting, irrigation, etc. 

This exclusion is vague, and creates needless ambiguity. For example, it is unclear 

whether the exclusion will apply to treatment ponds that have infrequent discharges, or 

treatment ponds that were originally designed to meet CWA requirements but later 

converted to other uses. Likewise, many treatment systems include both retention 

features and conveyance features, and the Proposed Rule provides no clarity on whether 

these systems would be excluded. (p. 9) 

Agency Response: See summary response at 7.1. Also see summary response at 

7.3.2.  

Bard of Douglas County Commissioners, Colorado (Doc. #8145) 

7.68 Codify and Clarify the Waste Treatment Exclusion 

The existing regulations include exclusions for waste treatment facilities that are 

constructed to meet CWA requirements and are constructed in uplands. Currently, this 

exclusion is inconsistently implemented or misinterpreted by USACE and EPA staff at 

the national offices and regional regulatory field offices level. Clearly, additional 

language is necessary to restore the intent of this exclusion. Douglas County requests that 

language be included in the Proposed Rule to state that treatment of stormwater runoff 
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from rural and urban settings conforms to the exclusion and that the exclusion applies to 

all necessary and constructed components of the waste treatment system. (p. 16) 

Agency Response: See summary response at 7.1.  

City of Palo Alto, California (Doc. #12714) 

7.69 The wastewater treatment exemption has a history of legal challenge. Its application to 

water reuse facilities and storm water features must be clearly defined. (p. 5) 

Agency Response: See summary response at 7.1. See also summary responses at 

7.4 regarding new exclusions for certain stormwater and wastewater recycling 

features.  

Waters of the United States Coalition (Doc. #14589) 

7.70 Treatment wetlands provide a substantial benefit to the environment. They improve water 

quality and provide habitat for a range of wildlife. Indeed, (as cited throughout the 

preamble to the Proposed Rule) the Supreme Court has noted the beneficial role that 

wetlands can play by treating water before it enters traditional navigable waters or 

preventing it from getting there in the first place. (Rapanos at 786) Public agencies look 

to treatment wetlands to attain compliance with their own Clean Water Act National 

Pollutant Discharge Elimination System (ñNPDESò) requirements and to benefit the 

environment as a whole. 

Public agencies build treatment wetlands in several instances. The first is when a project 

will impact or take existing wetlands and new ones are constructed as mitigation. The 

second instance is when an existing storm drain or other stormwater point source 

discharges into a traditional navigable water. The agency may consider constructing a 

wetland at the point of discharge (but outside of the waters of the United States) or 

upstream in the storm drain to provide treatment to dry weather and other flows before 

they discharge into the traditional navigable waters. 

The third instance involves wetlands created as green infrastructure upstream of a 

traditional navigable water to reduce pollutant discharges from areas of new construction. 

These swales and other wetlands serve a treatment purpose in precisely the same manner 

as a constructed wetland at the point of discharge. They trap sediment, hydrocarbons, 

metals and other pollutants before they reach the storm drain system and long before they 

enter a traditional navigable water. EPA and most state water quality agencies have been 

encouraging this type of infrastructure for over a decade. 

Lastly, water purveyor and waste treatment operators have played crucial roles creating 

wetlands to provide additional treatment for their POTW discharges. This includes 

constructing wetlands and other ponds as part of the treatment system. While there is 

currently an exemption for wetlands that are deemed part of the treatment system, that 

exemption needs to be clarified and reiterated to ensure that constructed wetlands that are 

part of a treatment system are not capture by the Proposed Rule. Coalition members 

therefore request that the EPA and ACOE provide an explanation in the preamble to the 

Proposed Rule clarifying the scope of the waste treatment exclusion. (p. 11-12) 

Agency Response: See summary response at 7.1.  
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7.71 Treatment works with ponds in close proximity to a tributary or traditional navigable 

water could be classified as ñadjacent.ò Waste treatment systems frequently rely on 

percolation ponds and basins as a critical part of the sewage treatment process. Many 

waste treatment systems are developing wetland type treatment systems to reduce 

nutrient and other pollutant levels in the final effluent discharged from the system. These 

ponds and wetlands are almost always connected to traditional navigable waters or their 

tributaries because the effluent needs somewhere to go. In many cases the effluent must 

be returned to a surface stream so that it can contribute to overall stream flow and be used 

by downstream water rights holders. 

By nature of their location and function these ponds could be classified as waters of the 

United States under the Proposed Rule. The Proposed Rule needs to very clearly exempt 

all aspects of the waste treatment system, including ñback endò ponds and treatment 

wetlands to ensure that the existing exemption is carried forward and to avoid infringing 

on operation of this critical infrastructure. (p. 40) 

Agency Response: See summary response at 7.1. See also Adjacent Waters, 

compendium 3.  

7.72 Because federal regulations prohibit ñwaste treatmentò to be a designated use for the 

purposes of water quality standards, reclassification of a water body under the Proposed 

Rule will hinder many projects that would benefit the environment. This is because many 

states including California will not allow waters of the United States to be converted into 

treatment systems even if it would be beneficial to the water body as a whole. Similarly, 

reclassification of existing facilities will prevent them from being used for their intended 

purpose. (p. 43) 

Agency Response: See summary response at 7.1. See also summary response at 

7.4.4 regarding the agenciesô creation of an exclusion for certain stormwater control 

features.  

National Association of Counties (Doc. #15081) 

7.73 ñWaste Treatment SystemsòðWater treatment refers to the process of taking waste water 

and making it suitable to discharge back to the environment. The term ñwaste treatmentò 

can be confusing because it is often linked to wastewater or sewage treatment. However, 

this can also include water runoff from landscape irrigation, flushing hydrants, 

stormwater runoff from roads, parking lots and rooftops. 

The proposal states that ñwaste treatment systems,òðincluding treatment ponds or 

lagoons, designed to meet the requirements of the CWAðare exempt.43 In recent years, 

local governments and other entities have moved toward a holistic approach in treating 

stormwater by using ponds, swales and wetlands. Traditionally, such systems have been 

exempt from CWA, but due to the broad nature of the proposed rule, we believe the 

agencies should also exempt other constructed wetland and treatment facilities which 

may be included under the proposed rule. This would include, but not be limited to, water 

and water reuse, recycling, treatment lagoons, setting basins, ponds, artificially 

constructed wetlands (i.e. green infrastructure) and artificially constructed groundwater 

recharge basins. 
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It is important that all constructed features built for the purpose of water quality treatment 

or runoff control be exempt, whether or not it was built for CWA compliance. Otherwise, 

this sets off a chain reaction and discourages further investment which will ultimately 

hurt the goals of the CWA. 

Recommendations: 

¶ The proposed rule should expand the exemption for waste treatment systems 

if they are designed to meet any water quality requirements, not just the 

requirements of the CWA. (p. 14) 

Agency Response: See summary response at 7.1. See also summary responses at 

7.3.2, 7.4.2, and 7.4.4 regarding exclusions for certain settling basins, wastewater 

recycling features, groundwater recharge basins, and stormwater control features.  

City of Stockton, California (Doc. #15125) 

7.74 The wastewater treatment exemption has a history of legal challenge. Its application to 

water reuse facilities and storm water features must be clearly defined. (p. 3) 

Agency Response: See summary response at 7.1. See also summary responses at 

7.4 regarding new exclusions for certain stormwater and wastewater recycling 

features. 

City of Beaverton, Oregon (Doc. #16466) 

7.75 We recognize that EPA and the Corps may claim these outcomes are unanticipated. 

However, there is so much gray area in the proposed rule that the rise of third-party 

citizen suits are likely to define all these described waters as WOTUS. The agency's so-

called intent will not matter, because where there is gray, there will be a lawyer to file a 

lawsuit. Ultimately, the aggressive reach of this rule and its ambiguous provisions and 

terminology introduces uncertainty, requires more agency analysis and intervention, and 

will create increased litigation. 

With that in mind, the rule must include the following provisions that are priority 

concerns for local governments: 

é 

¶ Wastewater treatment systems and all associated infrastructure shall not be 

considered waters of the U.S. (p. 2-3) 

Agency Response: See summary response at 7.1. See also summary response at 

7.4.4 regarding the agenciesô creation of an exclusion for certain stormwater control 

features. 

Las Vegas Valley Watershed Advisory Committee (Doc. #16504) 

7.76 The EPA and Corps did not propose any changes to the existing exclusion from 

jurisdiction for waste treatment systems designed consistent with the requirements of the 

CWA. However, the LVVWAC is concerned that the broad definition of "tributaries" 

under the Proposed Rule would result in man-made ditches, canals, and off-river storage 

ponds that are located on water and wastewater facility sites, but may not formally be part 
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of waste treatment systems, to be subject to regulation as WOUS. This additional 

regulation would be unnecessarily burdensome, and affect LVVWAC members' ability to 

conduct timely maintenance of those features. 

The EPA and Corps specifically excluded certain waters from its definition of WOUS 

under the Proposed Rule. The LVVWAC supports the intent of these exclusions, and 

requests that a clear exemption also be provided for all water management features that 

are located within water and wastewater facility sites. The LVVWAC requests the 

following exclusion be added to the Proposed Rule: 

¶ Ditches, canals, ponds, and other man-made features used in the operation of 

water or wastewater treatment and supply systems. (p. 2) 

Agency Response: See summary response at 7.1. See also summary responses at 

7.4.2 and 7.4.4 regarding the agenciesô creation of exclusions for certain wastewater 

recycling and stormwater control features. 

Department of Public Works, County of San Diego, California (Doc. #17920) 

7.77 The existing exemption language for "waste treatment systems" must be strengthened. 

The Federal Register posting asserts that there will be no change to the exclusion for 

waste treatment systems. The rule should be expanded to specifically exempt facilities 

that are designed and installed to meet any water quality requirements, including 

individual state or local water quality regulatory requirements (for example, the Porter-

Cologne Act in California). CFR Part 328.3 (7) states that waste treatment systems, 

including treatment ponds or lagoons designed to meet the requirements of CWA are not 

waters of the United States. Although the agencies specifically state that they are not 

seeking comment on this section, the County strongly urges the agencies to strengthen 

and expand this vaguely written exemption, or otherwise explicitly exempt all water 

quality treatment facilities. Currently, the regulations (ñaò and ñbò below) appear to only 

vaguely exempt "waste treatment systems" (which presumably apply to permanent BMPs 

such as: detention basins, retention basins, bioswales, etc.) that are designed to meet the 

requirements of the CWA: 

a. Nationwide Permit (NWP) 43 has language that states: "Note that stormwater 

management facilities that are determined to be waste treatment systems under 33 

CFR 328.3(a)(8) are not waters of the United States, and maintenance of these 

waste treatment systems generally does not require a section 404 permit." 

b. Then 33 CFR 328.3(a)(8) states the following : 'Waste treatment systems, 

including treatment ponds or lagoons designed to meet the requirements of CWA 

(other than cooling ponds as defined in 40 CFR 423.11(m) which also meet the 

criteria of this definition) are not waters of the United States." 

EXAMPLE: Regulators could potentially allow use of the above NWP 43 or the language 

in 33 CFR 328.3(a)(8) to exempt maintenance of water quality treatment systems from 

requiring section 401 and 404 perm its. However, since NWPs are renewed every five 

years they are not guaranteed to be in existence. In addition, the language in 33 CFR 

328.3(a)(8) is vague and does not specifically exempt water quality treatment so 

individual regulators may not apply this exemption uniformly to water quality treatment 



Clean Water Rule Response to Comments ï Topic 7: Features and Waters Not Jurisdictional 

 

 

 61 

facilities . Therefore, the rule should be clarified to specifically exempt maintenance of 

these water quality treatment facilities. (p. 4-5) 

Agency Response: See summary response at 7.1. See also summary responses at 

7.4.2 and 7.4.4 regarding the agenciesô creation of exclusions for certain wastewater 

recycling and stormwater control features. 

Department of Public Works & Engineering, City of Cookeville, Tennessee (Doc. #19619) 

7.78 Certain categories of waters need to be specifically excluded from WOTUS status: 

¶ Constructed wetlands (constructed in uplands) are a waste treatment facility and 

should not be considered WOTUS. (p. 2) 

Agency Response: See summary response at 7.1. See also summary response at 

7.4.4 regarding the agenciesô creation of an exclusion for certain stormwater control 

features.  

Rural County Representatives of California (Doc. #5537) 

7.79 éeven though your agencies have maintained that there is no intent to impact water 
reuse facilities, the rule does not clearly address reuse facilities associated with 

wastewater treatment systems. Reuse facilities were constructed to augment water supply 

for irrigation and sometimes drinking water, and were not designed with the objective to 

meet the parameters of the CWA. The rule needs to clearly state your agenciesô intent for 

water reuse facilities. (p. 2) 

Agency Response: See summary response at 7.1. See also summary responses at 

7.4.2 and 7.4.3 regarding the agenciesô creation of exclusions for certain wastewater 

recycling features.  

California State Association of Counties (Doc. #9692) 

7.80 Waste Treatment Systems: The proposed rule should expand the exemption for waste 

treatment systems if they are designed to meet any water quality requirements, not just 

the requirements of the CWA. This exemption should also apply to individual state or 

local water quality regulatory requirements (for example, the Porter-Cologne Act in 

California). CFR Part 328.3 (7) states that waste treatment systems, including treatment 

ponds or lagoons designed to meet the requirements of CWA are not waters of the United 

States. CEAC strongly urges the agencies to strengthen and expand this vaguely written 

exemption, or otherwise explicitly exempt all water quality treatment facilities. Current 

federal regulations (see "a" and "b" below) appear to only vaguely exempt "waste 

treatment systems" (which presumably apply to permanent BMPs such as: detention 

basins, retention basins, bioswales, etc.) that are designed to meet the requirements of 

only the CWA: 

a. Nationwide Permit (NWP) 43 has language that states: "Note that stormwater 

management facilities that are determined to be waste treatment systems under 

33 CFR 328.3(a)(8) are not waters of the United States, and maintenance of 

these waste treatment systems generally does not require a section 404 

permit." 
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b. Then 33 CFR 328.3(a)(8) states the following : "Waste treatment systems, l 

including treatment ponds or lagoons designed to meet the requirements of 

CWA 1 (other than cooling ponds as defined in 40 CFR 423 .11(m) which 

also meet the criteria of this definition) are not waters of the United States." 

As an example, NWPs are renewed every five years and their continued existence or 

continuation of their conditions are not guaranteed. The rule should therefore be clarified 

to exempt maintenance of these facilities. CSAC believes such exemptions are consistent 

with the agencies' past approach of not inhibiting, and in fact encouraging state and local 

entities' efforts to further protect the environment. (p. 7) 

Agency Response: See summary response at 7.1. See also summary responses at 

7.4.2 and 7.4.4 regarding the agenciesô creation of exclusions for certain wastewater 

recycling and stormwater control features. 

California Association of Sanitation Agencies (Doc. #12832) 

7.81 As the proposed rule and existing practice acknowledge, waste treatment systems 

designed to meet the requirements of the Clean Water Act are not waters of the U.S., and 

CASA wants to ensure that as part of these proposed amendments spreading 

grounds/basins, treatment ponds/lagoons, and constructed treatment wetlands used as part 

of the wastewater process are subject to the same exemption. Since these facilities are 

clearly part of the treatment process, providing additional treatment, residence and 

settling prior to discharge, these facilities should be expressly recognized in the rule as 

falling under the Waste Treatment Exception. (p. 3) 

Agency Response: See summary response at 7.1. See also summary responses at 

7.4.2 and 7.4.4 regarding the agenciesô creation of exclusions for certain wastewater 

recycling and stormwater control features. 

Oregon Association of Clean Water Agencies (Oregon ACWA) (Doc. #16613) 

7.82 Beneficial reuse projects and treatment wetlands should be encouraged. 

Another concern is that the proposed rule does not address recycled water projects or 

innovative treatment technologies. Oregon is a leader in utilizing treatment wetlands to 

provide additional treatment and cool wastewater treatment plant discharges. These 

beneficial treatment wetlands are permitted through the NPDES program and serve as 

part of the wastewater treatment plant operations. The proposed rule expressly excludes 

wastewater treatment systems "designed to meet the requirements of the Clean Water 

Act." These treatment wetlands and other recycled water projects may be intended to fall 

under this exclusion, but the final rule should specifically state that intent. (p. 2) 

Agency Response: See summary response at 7.1. See also summary response at 

7.4.2 and 7.4.4 regarding the agenciesô creation of an exclusion for certain 

wastewater recycling features. 

Virginia Association of Counties (Doc. #16796) 

7.83 Recommendation: For purposes of clarification, VACo proposes that the language under 

(t)(1) be amended as follows: "Waste treatment systems, including treatment ponds, or 
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lagoons, or alternative onsite sewage treatment systems designed to meet the 

requirements of the Clean Water Act." (p. 2) 

Agency Response: See summary response at 7.1. See also summary responses at 

7.4.2 and 7.4.4 regarding the agenciesô creation of an exclusion for certain 

wastewater recycling features.  

Iowa League of Cities (Doc. #18823) 

7.84 The League is also concerned about any potential impact to wastewater systems and the 

NPDES permitting related to these systems. Because of the exclusion language, the 

Agency did not seem to analyze the impact to wastewater systems but some cities have 

raised questions whether some part of combined sewer systems or other aspects of a 

wastewater treatment systems would be considered within the jurisdiction of the EPA 

based upon the proposed rule. 

We also have a current issue in Iowa where several cities are having some difficulty 

getting approval of certain components of a wastewater treatment system from the 

engineers at IDNR. Some cities are concerned that this situation could lead to a portion of 

a system that has not been approved by IDNR being considered a "water of the U.S." 

under the proposed rule. Even though the activities fall within the permit, cities are 

concerned that not getting sign off from engineers at IDNR would move those portions 

outside of the exemption. Request for EPA Response: Does the EPA anticipate that 

wastewater systems could be impacted by this rule? 

Request for EPA Response: Would a project, such as an equalization basin, be 

exempted or included as a "water of the United States" if a state agency that operates 

their NPDES permitting has not signed off on this portion of a system as being part of the 

design of the wastewater treatment plant? (p. 6-7) 

Agency Response: See summary response at 7.1.  

U.S. Chamber of Commerce (Doc. #14115) 

7.85 The proposed rule excludes ñwaste treatment systems, including treatment ponds or 
lagoons, designed to meet the requirements of the Clean Water Act.ò

11
 The agencies state 

that they do not propose any substantive changes to the exclusion for waste treatment 

systems,
12

 but the proposed exclusion includes a punctuation change (the insertion of a 

comma after ñlagoonsò) that could be interpretedðor misinterpretedðas narrowing the 

scope of the exclusion. Equally important, the Agencies have missed an opportunity to 

delete long-suspended language included only in the NPDES version of the exclusion, 

and bring greater clarity and certainty to the interpretation and application of the 

exclusion. 

                                                 
11

 79 Fed. Reg. at 22,263. 
12

 Id. at 22,217. The Agencies propose to make one ministerial change to delete a cross-reference to an EPA 

regulation for cooling ponds that is no longer in the Code of Federal Regulations. The undersigned groups support 

this ministerial change, for the reasons the Agencies have acknowledged and explained. 



Clean Water Rule Response to Comments ï Topic 7: Features and Waters Not Jurisdictional 

 

 

 64 

First, although the exclusion itself is fairly straightforward, it has not always been applied 

consistently. As a result, the same type of feature may be treated as an excluded ñwaste 

treatment systemò in one instance, but treated as a jurisdictional ñwater of the U.S.ò in 

another instance. 

Second, by adding a comma after the word ñlagoons,ò the proposed rule could be read to 

narrow the scope of the exclusion by requiring that all ñwaste treatment systems,ò not just 

ñtreatment ponds or lagoons,ò as under the current rules, be ñdesigned to meet the 

requirements of the CWAò to qualify for the exclusion. This could be interpreted to 

mean, for instance, that features that were constructed for waste treatment prior to the 

CWAôs enactment in 1972 do not qualify for the waste treatment exclusion. This creates 

new interpretive issues, as ñdesigned to meet the requirements of the CWAò can be 

construed narrowly or broadly. For example, features that were constructed for waste 

treatment prior to the CWAôs amendment in 1972 could not have been designed with 

CWA compliance in mind. Yet these features often play an important role in achieving 

compliance with current CWA requirements, and are now commonly excluded from 

regulation by virtue of the waste treatment system exclusion. The Agencies should avoid 

this interpretative minefield by deleting the new comma. If they decline to do so, they 

must acknowledge the change, explain their intentions, and provide public notice and an 

opportunity for comment. 

Third, the agencies retain, in 40 C.F.R. Ä 122.2, ñsuspendedò language limiting the 

applicability of the exclusion. Although the suspended language has no legal effect, 

retaining this language simply adds confusion rather than the certainty the Agencies say 

is their overarching goal. 

In sum, despite the Agenciesô assurances that the waste treatment exclusion is unaffected 

by the proposal, the proposed punctuation change, in combination with a lengthy history 

of inconsistent application, would create significant new confusion and uncertainty for 

the regulated community. (p. 33-34) 

Agency Response: See summary response at 7.1. 

Indiana Farm Bureau et al. (Doc. #14119) 

7.86 This proposed regulation excludes ñwaste treatment systems, including treatment ponds 
or lagoons, designed to meet the requirements of the Clean Water Act.ò 79 Fed. Reg. at 

22,263. Unfortunately, the proposal does not make clear what is intended to be included 

within the phrase ñwaste treatment systemò. By leaving this important provision unclear 

in the definition, the agency has left open the opportunity to expansion of what will be 

regulated in the future. (p. 3) 

Agency Response: See summary response at 7.1. See also summary responses at 

7.4.2 and 7.4.4 regarding the agenciesô creation of exclusions for certain wastewater 

recycling and stormwater control features.  

Pennsylvania Chamber of Commerce and Industry (Doc. #14401) 

7.87 The existing regulatory structure for wastewater treatment ponds at electric generation 

should also be preserved. (p. 4) 
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Agency Response: See summary response at 7.1.  

South Carolina Chamber of Commerce (Doc. #14535) 

7.88 éthere is no definition for the term "waters" which leaves open the possibility for both 
uncertainty and complexity in application of the term. Of specific concern to our 

members is the potential for industrial holding ponds or components thereof, such as 

stormwater treatment ponds, cooling water ponds or wastewater treatment ponds, to fall 

within the jurisdiction of this program. We believe that the definition of waters should be 

such that man-made structures used for commercial or industrial purposes are clearly 

excluded. (p. 2) 

Agency Response: See summary response at 7.1. See also summary responses at 

7.3.2, 7.4.2, and 7.4.4 regarding the exclusions for certain cooling ponds and 

wastewater recycling and stormwater control features.  

7.89 There should be no question that any stormwater management facilities that are part of an 

industrial stormwater pollution prevention plan under a stormwater permit are clearly 

covered by the waste treatment system exemption. Nonetheless, due to the expansive 

definitions and other provisions previously discussed, the preamble to any final rule 

should specifically state that this is the case to remove any doubt among all 

stakeholdersé (p. 4) 

Agency Response: See summary response at 7.1. See also summary response at 

7.4.4 regarding the agenciesô creation of an exclusion for certain stormwater control 

features. 

7.90 Waste Treatment Systems: 

The proposed rule inserts a subtle punctuation change in the waste treatment system 

exclusion that could be misinterpreted to narrow the exclusion (a result the Agencies 

have said they do not intend). The current rule excludes: "Waste treatment systems, 

including ponds or lagoons designed to meet the requirements of the Clean Water Act." 

With this punctuation, the qualifier "designed to meet the requirements of the Clean 

Water Act" modifies only the phrase "ponds and lagoons." The Proposed Rule would add 

a comma after "lagoons," thus excluding "[w]aste treatment systems, including ponds or 

lagoons, designed to meet the requirements of the Clean Water Act." This punctuation 

change could be interpreted to change the reach of the qualifying language by applying it 

to all waste treatment systems. Under this reading, all systems, not just "ponds and 

lagoons" to which the qualification currently applies, would have to be "designed to meet 

the requirements of the Clean Water Act" in order to fall within the exemption. 

This creates new interpretative issues, as "designed to meet" could be construed narrowly 

or broadly. For example, features that were constructed for waste treatment prior to the 

CWA's enactment in 1972 could not have been designed with CWA compliance in mind, 

yet such features often play an essential role in achieving compliance with current CWA 

requirements and are commonly excluded from regulation by virtue of the waste 

treatment system exclusion. The Agencies should avoid this interpretative minefield by 

deleting the new comma. (p. 8) 

Agency Response: See summary response at 7.1.  
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Institute of Scrap Recycling Industries, Inc. (Doc. #15041) 

7.91 Potential Effects Originating On-Site 

First, the potential effect of the proposed definition on the facility from within (i.e., on-

site) would seem to be negated by the first exclusion: ñ(1) Waste treatment systems, 

including treatment ponds or lagoons, designed to meet the requirements of the Clean 

Water Act.éò.
13

 This exclusion exists in the current definition and importantly predates 

the 1987 CWA amendments that gave rise to NPDES permits for certain stormwater-only 

discharges. While the intent of this exclusion is laudable and appropriateðto prevent 

non-waters of the U.S. that are collected or present in structures created for CWA 

compliance from newly becoming themselves ñwaters of the U.S.ò that would require 

additional CWA complianceðthe exclusion is arguably insufficient to exclude on-site 

control measures for industrial stormwater because the exclusion uses the term ñwaste 

treatment systemsò. 

In the CWA,
14

 as amended, the term ñwaste treatment systemò appears only three times 

(once in the plural), and ñwasteò is not defined. ñWaste treatment systemò is most closely 

connected to ñthe storage, treatment, recycling, and reclamation of municipal sewage or 

industrial wastes of a liquid natureò, and if there is any connection between ñwaste 

treatment systemsò and stormwater, it is via the following phrase farther down in the 

same paragraph: 

ñé; and any other method or system for preventing, abating, reducing, storing, 

treating, separating, or disposing of municipal waste, including storm water 

runoff, or industrial waste, including waste in combined storm water and sanitary 

sewer systems;ò (Title II, §218). 

Elsewhere, CWA grants for research and development address separately ñstorm water or 

both storm water and pollutantsò and ñadvanced waste treatment and water purification 

methods [omitted parenthetical], or new or improved methods of joint treatment systems 

for municipal and industrial wastesò (Title I, Ä105(a)). Similarly, CWA grants for the 

construction of treatment works may be applied to ñthe necessary waste water collection 

and urban storm water runoff systemsò (Title I, §208(b)(2)). These examples support the 

existence of a distinction between ñwaste waterò and ñstorm waterò. 

Based on the above, it seems clear that industrial stormwater (runoff) is not waste; 

therefore, this proposed exclusionôs reliance on ñwaste treatment systemsò is inadequate 

to fulfill its  laudable and appropriate intent. To make this exclusion sufficiently 

expansive to cover the current scope of NPDES permits, which includes discharges of 

both industrial wastewater and industrial stormwater, and to meet its laudable and 

appropriate intent, this exclusion could be revised as follows: ñ(1) Treatment systems and 

control measures, including but not limited to treatment ponds or lagoons for wastewater 

                                                 
13

 Only in 40 CPR§122 docs this exclusion further include the following suspended requirement: "This exclusion 

applies only to manmade bodies of water which neither were originally created in waters of the United States (such 

as disposal area in wetlands) nor resulted from the impoundment of waters of the United States". 
14

 Federal Water Pollution Control A CI (33 U.S.C. 125 1 et seq.), as amended through P.L. 107-303, November 27, 

2002, as rendered in http://www.epw.senate.gov/water.pdf and accessed via http://www2.epa.gov/laws-

regulations/summary-clean-water-act.  

http://www.epw.senate.gov/water.pdf
http://www2.epa.gov/laws-regulations/summary-clean-water-act
http://www2.epa.gov/laws-regulations/summary-clean-water-act
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and retention ponds for stormwater, designed to meet the requirements of the Clean 

Water Actò. (p. 3-4) 

Agency Response: See summary response at 7.1. See also summary response at 

7.4.4 regarding the agenciesô creation of an exclusion for certain stormwater control 

features. 

American Council of Engineering Companies (Doc. #15534) 

7.92 §122.2(b)(2) "Waste treatment systems, including treatment ponds or lagoons, designed 

to meet the requirements of the Clean Water Act." 

This regulation appears to be an obvious reference to wastewater treatment ponds and 

lagoons, but may refer to stormwater ponds as well. However, if the stormwater pond is 

to be excluded, it must be designed for the purposes of storm water treatment. If the 

storm water pond is for the purpose of estimating and managing attenuation volume only, 

it is not excluded.  

Since the regulations are jointly issued by EPA and USACE, there are two consequences 

to the designation of man-made ditches and storm water ponds as regulated waters of the 

U.S. First, water quality standards must be met, including water quality criteria and 

antidegradation requirements, Second, USACE dredge and fill requirements would be 

applicable. Therefore, stormwater attenuation ponds (with no water quality treatment) 

and drainage ditches that are in the floodplain would be required to meet water quality 

standards and jurisdictional requirements - even during routine maintenance activities, 

This results in a significant change in what has been considered regulated waters, 

especially in coastal communities. (p. 5) 

Agency Response: See summary response at 7.1. See also summary response at 

7.4.4 regarding the agenciesô creation of an exclusion for certain stormwater control 

features. 

Federal Water Quality Coalition (Doc. #15822.1) 

7.93 Waste Treatment Systems and Prior Converted Cropland. 

Current regulations include exemptions for waste treatment systems, including 

impoundments ñdesigned to meet the requirements of the Clean Water Act,ò and for prior 

converted croplands. While the words of the wastewater treatment exemption are not 

being changed, the agencies are proposing to add a comma before the ñdesigned toò 

clause, potentially applying that clause to all waste treatment systems, not just 

impoundments. This change would create significant uncertainty about the scope of the 

long-standing waste treatment system exemption. (p. 18) 

Agency Response: See summary response at 7.1.  

Water Advocacy Coalition (Doc. #17921.1) 

7.94 The exclusion for waste treatment systems fails to provide clarity. 

The proposed rule excludes ñwaste treatment systems, including treatment ponds or 

lagoons, designed to meet the requirements of the Clean Water Act.ò 79 Fed. Reg. at 

22,263. Instead of taking this rulemaking as an opportunity to clarify longstanding 
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confusion on the waste treatment exclusion, the agencies have decided to avoid the issue 

all together. The agencies state that they do not propose any changes to the exclusion for 

waste treatment systems, id. at 22,217, but we have several concerns with the agenciesô 

handling of this exclusion. 

First, the applicability of this exclusion has been anything but clear.
15

 In the experience of 

Coalition members, there is not a uniform understanding of what the agencies consider to 

be a ñwaste treatment system,ò and, as a result, the exclusion has been implemented 

inconsistently in the field. The same feature may be treated as an excluded ñwaste 

treatment systemò in one instance, but treated as a jurisdictional ñwater of the United 

Statesò in another instance. 

Second, the addition of a comma in the regulatory text changes the meaning of the waste 

treatment exclusion. Under the existing regulations, the phrase ñdesigned to meet the 

requirements of the CWAò modifies the examples of ñtreatment ponds or lagoons.ò 33 

C.F.R. Ä 328.3(a). The proposed ruleôs addition of a comma after ñtreatment ponds and 

lagoonsò narrows the scope of the exclusion by requiring that all ñwaste treatment 

systems,ò not just ñtreatment ponds or lagoons,ò be ñdesigned to meet the requirements 

of the CWAò to qualify for the exclusion. This could be interpreted to mean, for instance, 

that features that were constructed for waste treatment prior to the CWAôs enactment in 

1972 do not qualify for the waste treatment exclusion. Although the agencies say that 

they only propose ñministerialò changes to the waste treatment exclusion, 79 Fed. Reg. at 

22,217, the addition of this comma is a substantive change that would have significant 

implications for many existing waste treatment systems. The agencies should remove the 

new comma from the proposed regulatory text. 

Third, the agencies improperly retain, in 40 C.F.R. § 122.2, both: (1) the sentence 

proclaiming that the waste treatment exclusion ñapplies only to manmade bodies of water 

which neither were originally created in waters of the United States (such as disposal area 

in wetlands) nor resulted from the impoundment of waters of the United States,ò and (2) 

the accompanying footnote explaining that EPA suspended the sentence in question in 

1980. See 79 Fed. Reg. at 22,268. The suspended sentence would have drastically limited 

the scope of the waste treatment exclusion. Although this language was suspended in 

1980, courts have struggled with this issue, and in some instances have erroneously 

applied the suspended language.
16

 Retaining this suspended language simply adds 

confusion to an already confusing exclusion. To provide clarity, the agencies should 

delete the suspended sentence and accompanying footnote from 40 C.F.R. § 122.2. (p. 

71) 

Agency Response: See summary response at 7.1.  

                                                 
15

 Other groups, including the Utility Waters Act Group (ñUWAGò), National Mining Association (ñNMAò), and 

Edison Electric Institute (ñEEIò), have submitted comments that more fully address the history of the waste 

treatment exclusion and the confusion surrounding its application. The Coalition urges the agencies to respond to the 

concerns raised in these groupsô comments on this issue. 
16

 See, e.g., West Virginia Coal Assôn v. Reilly, 728 F. Supp. 1276, 1290 (S.D. W. Va. 1989); United States v. TGR 

Corp., 171 F.3d 762, 765 (2d Cir. 1999); Ohio Valley Envtl. Coal. v. U.S. Army Corps of Engôrs, 2007 WL 2200686 

(S.D. W.Va. June 13, 2007), revôd, 556 F.3d 177 (4th Cir. 2009). 
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Virginia Manufacturers Association (Doc. #18821) 

7.95 Despite the Agencies' claims that the exclusion for waste treatment systems has been 

preserved, the Proposal includes an apparent clerical error that could have the effect of 

narrowing the exclusion. The Proposal adds a comma after "lagoons" in the exclusion. 

This change could be construed to make all waste treatment systems subject to the 

"designed to meet" standard. This is problematic because many waste treatment systems 

were installed well before the Clean Water Act and thus could not have been "designed to 

meet" the requirements of the statute. Virginia's "surface waters" definition, modeled on 

the federal standard, does not include a comma after "lagoons." See 9 VAC 25-31-10. 

VMA requests that the Agencies delete the comma, consistent with the traditional federal 

language and the Virginia regulations, so that the exemption provision is retained as, 

"Waste treatment systems, including treatment ponds or lagoons designed to meet the 

requirements of the Clean Water Act." (p. 3) 

Agency Response: See summary response at 7.1.  

National Association of Home Builders (Doc. #19540) 

7.96 The Waste Treatment Systems Exclusion is Unclear and has been Unpredictable in 

Practice. 

Todayôs proposal excludes ñwaste treatment systems, including treatment ponds or 

lagoons, designed to meet the requirements of the Clean Water Act.ò
17

 The Agencies 

state that they do not propose any changes to this exclusion and in fact are not even 

accepting comments on it, but its applicability has been anything but clear.
18

 The 

following are just a sample of some of the ambiguities associated with the waste 

treatment systems exclusion: 

¶ Waste treatment system ï What do the Agencies consider to be a waste treatment 

system? Does the exclusion include ditches and conveyances that connect to 

treatment ponds? Does it include features that manage or store but do not treat 

water? Does it include stormwater retention basins? The Agencies must define 

ñwaste treatment systems.ò They should also clarify that all on-site maintenance 

of water, including transport, storage, treatment, and use, are non-jurisdictional. 

Indeed, any discharges into waters of the United States that result from these 

activities are already covered under CWA Section 402. 

¶ ñDesigned to meet the requirements of the Clean Water Actò ï Is the exclusion 

limited to waste treatment units that were specifically designed to satisfy CWA 

obligations? Does the exclusion extend to waste treatment systems that were 

created before the enactment of the CWA? What if the system was installed 

before the CWA but was modified later to ensure the facility was able to comply 

with its NPDES permit? What if a feature was designed and used for treatment, 

but the owner has now ceased to use it for that purpose? What if the feature was 

                                                 
17

 79 Fed. Reg. at 22,263. 
18

 Id. at 22,190 (ñBecause the agencies do not address the exclusions from the definition of ówaters of the United 

Statesô for waste treatment systems and prior converted cropland or the existing definition of ówetlandsô in this 

proposed rule the agencies do not seek comment on these existing regulatory provisionsò). 
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installed to meet the requirements of a local or state ordinance and not the CWA? 

Because of the confusion and limits the phrase ñmeet the requirements of the 

Clean Water Actò places on the waste treatment system exclusion, the phrase 

should be removed. 

¶ Man-made basins or ponds ï Man-made basins and ponds serve a myriad of 

environmental and process purposes and do so in an environmentally responsible 

manner (e.g., fracking ponds). To render theses systems ñwaters of the United 

Statesò would make them prohibitively expensive and would altogether eliminate 

their viability. The waste treatment system exclusion should extend to man-made 

basins. 

In the context of the CWA, the waste treatment exclusion makes imminent sense, but the 

value and practicalities of the exclusion could be quickly lost. NAHB urges the Agencies 

to engage with stakeholders who rely on the waste treatment exclusion to understand the 

confusion and unpredictability that surrounds it. After having these critical stakeholder 

discussions, the Agencies should propose a revised rule that addresses the waste 

treatment systems exclusion and provides much needed clarity for regulators and the 

regulated community. (p. 105) 

Agency Response: See summary response at 7.1. See also summary responses at 

7.4.2 and 7.4.4 regarding the agenciesô creation of exclusions for certain wastewater 

recycling and stormwater control features. 

Vulcan Materials Company (Doc. #14642) 

7.97 The exemptions from CWA jurisdiction currently provided by the USEPA and USCOE 

under the CWA should be listed in the proposed rule, specifically the exemption for 

excavations and pits at aggregate mining operations, and the water treatment system 

exemption. The scope of these exemptions needs to be clearly stated and consistent with 

the historic use and application of the exemptions. (p. 4) 

Agency Response: See summary response at 7.1. See also summary response at 

7.3.5 regarding the agenciesô exclusion for certain aggregate mining pits.  

Texas Mining and Reclamation Association (Doc. #10750) 

7.98 The Agencies Should Clarify that Previously Non-Jurisdictional Water Features on 

Mine Sites Will Not Become Jurisdictional Waters Under the Proposed Rule. 

Of critical concern to TMRA's members is the possibility that many water features 

constructed and used to manage water associated with mining operations which are 

currently not considered jurisdictional could fall within the definition of "waters of the 

United States" under the proposed rule. Diversion and conveyance ditches, including 

natural features within a permitted mine site, sediment and treatment ponds and 

impoundments, and other components of water treatment facilities are integral to mining 

operations, and are used to manage, contain, convey, and treat on-site waters in order to 

comply with existing environmental standards pursuant to the CWA, Surface Mining 

Control and Reclamation Act ("SMCRA"), and other federal and state mining laws and 

regulations. These features are currently excluded from CWA jurisdiction and should 

clearly remain excluded in any final rule. 
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Notably, mining operations are required to obtain all appropriate environmental licenses 

and permits in advance of any land disturbance, including CWA Sections 404, 402, and 

401 permits and certifications. By way of one example, under Section 404 of the CWA, 

mining operations are typically required to mitigate the disturbance of onsite "waters of 

the United States" through the creation of off-site and on-site wetlands and streams. If the 

rule is not clarified to exclude these on-site operational water management features from 

the definition of "waters of the United States," the mining industry will be forced to 

obtain permits and provide mitigation in a never ending regulatory loop to meet other 

performance standards and requirements, including those required under the CWA, 

SMCRA, Mine Safety and Health Act, etc. 

As such, TMRA urges the Agencies to revise the proposal to clarify that on-site water 

management features, including all structures ï natural and man-made - that contain, 

convey, and, as necessary, chemically or physically treat on-site water associated with 

mining operations, continue to not constitute "waters of the United States.ò Failure to do 

so will have serious implications on the mining industry in Texas, possibly rendering 

some mining operations unfeasible.  

On-Site Stormwater and Surface Water Management Features are Integral to 

Mining Operations. 

Mining operations take place over vast stretches of landðtypically several square miles ï 

and generally include complex process water systems. Mining operations are also 

dynamic, with different phases of activities such as construction, extraction and removal, 

and reclamation occurring at varying times and in different areas throughout the mine 

site. Mining companies depend on a variety of water management features within their 

mine sites to, for example, manage stormwater runoff from disturbed areas, recycle water 

for reuse such as for dust suppression, or convey water to ponds or basins where solids 

are settled out prior to reuse or discharge. Some water management features are created 

on dry lands, while others are created by impounding or modifying existing waters of the 

United States pursuant to Section 404 permits. These water management features 

historically have not been deemed "waters of the United States." Indeed, EPA has 

determined that these on-site waters are "treatment systems" that represent best 

practicable control technology and best available technology economically achievable for 

purposes of managing process wastewater consistent with the requirements of the CWA, 

or in other cases, that these features are part of required non-process and storm water 

management systems.
19

 Under SMCRA, these features are considered components of 

required water diversion and drainage systems. 

éMine operators also rely on a broad range of ponds and impoundments (typically, 

sediment ponds in Texas) to support mining operations. Like ditches and conveyances, 

                                                 
19

 See effluent limitation guideline development for coal, hard rock and phosphate mining sectors, determining use 

of ponds, impoundments, and basins to be best practicable control technology for controlling discharge of process 

generated waste water. 42 Fed. Reg. 21380 (Oct. 17, 1975); 44 Fed. Reg. 2586 (Jan. 12, 1979); 46 Fed. Reg. 28873 

(May 29, 1981); 47 Fed. Reg. 45382 (Oct. 13, 1982); 50 Fed. Reg. 41296 (Oct. 9, 1985); 67 Fed. Reg. 3370 (Jan. 

23, 2002); 42 Fed. Reg. 35843 (Jul. 12, 1977); 43 Fed. Reg. 9808 (Mar. 10, 1978); 43 Fed. Reg. 29711 (Jul. 11, 

1978); 47 Fed. Reg. 54598 (Dec. 3, 1982); 53 Fed. Reg. 18764 (May 24, 1988). 

 450 Fed. Reg. 41296, 41303 (Oct. 9, 1985). 
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mine operators depend on these features to manage, store, and treat water within the mine 

site. According to EPA, these ponds and impoundments are considered to be a treatment 

method because they physically remove suspended solids and metals.
20
é 

On-site water management features are highly regulated during the life of the mining 

operation. Among other things, these systems are designed to ensure that any surface 

discharges from a mine site into navigable waters is covered by an NPDES permit and as 

such will not cause or contribute to violations of water quality standards. Some water 

management features within mine sites are designed to be zero discharge systems. At 

those sites, water that is collected and managed is either reused in mining processes or it 

evaporates; it is not discharged to navigable or other state waters. Declaring these 

required water management and treatment systems to be "waters of the United States" 

would eliminate their entire purpose of ensuring that water and wastes associated with 

mining operations are properly managed and treated before leaving the site, and would 

upend the entire CWA regulatory scheme that has existed for over forty yearsé 

As Currently Written, the Definitions in the Proposed Rule Could Inappropriately 

Extend CWA Jurisdiction to On-Site Water Management Features at Mine Sites. 

On-site water features in the mining industry historically have not been considered 

"waters of the United States" under the existing regulatory framework. The Agencies 

have generally not attempted to assert jurisdiction over ditches on mine sites,
21

 and in 

those rare instances where the Corps has asserted jurisdiction, it has done so on a case-

by-case basis. Most on-site waters fall within the scope of the waste treatment system 

exclusion, as the Agencies have recognized in prior guidance documents and practice.
22

 

However, the application and scope of the regulatory exemption has not always been 

consistently applied in the courts and has been misconstrued by mining opponents. 

Consequently, mining permittees have had to undergo costly jurisdictional determinations 

and defend against citizen lawsuits. 

For example, in Ohio Valley Envtl. Coal. v. Aracoma Coal Co., citizen groups challenged 

the scope of the exclusion by alleging that coal mine operators had to obtain a CWA 

                                                 
20

 50 Fed. Reg. 41296, 41303 (Oct. 9, 1985). 
21

 During the first decade or so after the passage of the CWA, EPA and the Corps took the position that drainage 

ditches are excluded from CWA jurisdiction. See, e.g., 40 Fed. Reg. 31,320, 31,321 (July 25, 1975). The Agencies 

have since taken the position that some non-tidal drainage and irrigation ditches could be "waters of the United 

States" on a case-specific basis. See, e.g., 51 Fed. Reg. 41,206, 41,217 (Nov. 13, 1986); 53 Fed. Reg. 20,764, 20,765 

(June 6, 1988). 
22

 See, Wilcher, LaJuana S., Memorandum to EPA Director Region X EPA CWA Regulation of Mine Tailings 

Disposal (Oct. 2, 1992)(clarifying discharge of mine tailing for disposal/treatment into impounded waters for the 

purpose of containing and treating those materials does not require a permit under the CWA but that any discharge 

from the waste treatment system requires a 402 permit); Regas, Diane, et al., to EPA Director Region X CWA 

Regulation of Mine Tailings (May 17, 2002)(affirming revised definition of fill and discharge of fill material did not 

alter EPA's interpretation of waste treatment system exclusion from CWA regulation); Grumbles, Benjamin H., 

Memorandum to Hon. John Paul Woodley Assistant Secretary of the Army (Civil Works) (Mar. 1, 2006) 

(recognizing that some segment of the stream must be used to convey water from the fill to the sediment pond and 

that such stream segment is an unavoidable and necessary component of the treatment system because it is required 

to convey water and because it also provides initial treatment by settling some fraction of suspended sediments in 

the flow and clarifying that the entire system contributes to ensuring that the discharge from the sediment pond 

meets the requirements of the CWA and is exempt from CWA regulation). 
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Section 402 permit for discharges from stream segments used to convey on-site, non-

process runoff water to sediment ponds. Contrary to the citizen groups' claims, however, 

the Fourth Circuit upheld the Corps' application of the waste treatment system exclusion 

to in-stream sediment ponds and stream segments flowing into those ponds within a coal 

mining site.
23

 In so holding, the Court drew upon discussions from Agency guidance 

documents explaining that stream segments are a necessary component of treatment 

systems because they are required to convey water and provide initial treatment by 

settling suspended sediment, and because the entire system contributes to ensuring that 

the discharge from the sediment ponds meets the requirements of the CWA. Importantly, 

the court emphasized the Agencies' "consistent administrative practice."
24

 

CWA regulations also clearly contemplate that the scope of the wastewater treatment 

system includes all structures, channels, ponds
25

 and other water treatment components.
26

 

Furthermore, in developing effluent limitations for the mining sectors, EPA incorporated 

the use of settling ponds for pre-treatment prior to recycle/reuse or discharge and the use 

of stormwater diversion ditches for keeping non-contaminated water from commingling 

with process wastewater as best practicable control technology currently available." 

Similarly, environmental standards pursuant to SMCRA also consider use of ditches and 

sediment ponds as best technology currently available for preventing additional 

contributions of suspended solids to stream flow or runoff outside the permit area, as well 

as for compliance with State and federal water quality standards.
27

  

Economic analyses associated with these effluent guideline development efforts were 

based on the assumption that such "treatment facilities" and "treatment systems" would 

be used to meet water quality requirements.
28

 Those guidelines define the term "treatment 

system" to include "all structures which contain, convey, and as necessary, chemically or 

physically treat coal mine drainage, coal preparation plant process wastewater, or 

drainage from coal preparation plant associated areas, which remove pollutants...from 

such waters. This includes all pipes, channels, ponds, basins, tanks and all other 

equipment serving such structures."
29

 The Agencies should therefore clarify that waste 

treatment systems include all these components that together ensure that any discharges 

from the system meet the requirements of the CWA... (p. 4-8) 

Agency Response: See summary response at 7.1. See also summary responses at 

7.3.2, 7.4.2, and 7.4.4 regarding exclusions for certain settling basins and wastewater 

recycling and stormwater control features. 
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 556 F.3d 177, 212-216 (4th Cir. 2009). 
24

 Id. It should also be noted that, in the context of surface coal mining, features such as on-site ponds and 

conveyances are regulated under SMCRA. 
25

 On-site ponds that incidentally manage water, but which were constructed for other purposes, should also be 

excluded from jurisdiction. These ponds can include emergency cooling water ponds, emergency firewater ponds, 

ponds used for dust suppression water, evaporation ponds, and water recycle ponds. 
26

 See 40 C.F.R. Part 434 (o). 
27

 30 U.S.C. Section 1265(b) (10). 
28

 50 Fed. Reg. 41296, 41306 (Oct. 9, 1985); 42 Fed. Reg. 35843, 35846 (Jul. 12, 1977). 
29

 Id. 
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7.99 The Agencies Should Revise Certain Exclusions in the Proposed Rule to Ensure that 

Previously Non-jurisdictional On -Site Water Features at Mine Sites Remain 

Outside of the Definition of "Waters of the United States." 

TMRA strongly supports the provisions in the proposed rule that identify categories of 

waters that are per se excluded from the definition of "waters of the United States" and 

the "no recapture" clause in the regulatory text that makes it clear that an exclusion 

controls even if the waters might otherwise meet the rule's definition of "waters of the 

United States.ò
30

 TMRA also strongly supports the Agencies' exclusion of groundwater 

from CWA Jurisdiction. TMRA, however, urges the Agencies to revise certain proposed 

exclusions to ensure that on-site water management features used to contain, convey, or 

treat water at mines are excluded from the definition of "waters of the United States." As 

currently drafted, the exclusions are not sufficiently clear to effectuate that result. 

The Scope of the Waste Treatment Systems Exclusion Must be Clearly Defined 

The preamble to the proposed rule indicates that the Agencies propose only "ministerial 

actions" with respect to the waste treatment system exclusion and that the Agencies "do 

not propose to address the substance of the waste treatment system exclusion.ò
31

 The 

proposed "ministerial actions" have, however, narrowed the scope of the exclusion. 

Moreover, given the potential for additional litigation over the scope of the existing 

exclusion, the Agencies should take this opportunity to provide much needed clarity.  

The proposed "ministerial changes" to the existing exclusion include the deletion of a 

cross reference to an EPA regulation (40 C.F.R. § 423.1 1(m)) that is no longer in the 

Code of Federal Regulations and the addition of a comma before the term "designed." In 

proposing these changes, EPA has significantly narrowed the exclusion by requiring that 

all waste treatment systems be "designed to meet the requirements of the CWA." Under 

the existing regulations, the phrase "designed to meet the requirements of CWA" 

modifies the examples of "treatment ponds or lagoons."
32

 The proposed language, 

however, excludes all waste treatment systems that were not designed to meet the 

requirements of the CWA, which could include, for instance, those that were constructed 

before 1972 or those that were designed to be zero discharge or to meet SMCRA's 

environmental protection standards internal to an approved mining permit area. By 

mandating that all waste treatment systems be designed to meet the requirements of the 

CWA, the Agencies' "ministerial" change will have the unintended consequence of 

potentially denying application of the exclusion to many existing waste treatment 

systems, including pursuant to citizen suits. It is important to note that there has been 

litigation over multiple facets of this particular exclusion, and as such even the most 

minor of grammatical changes could easily incite more court challenges. Because the 

Agencies' proposal is not intended to "address the substance" of or narrow this exclusion, 

the Agencies should remove the new comma from the regulatory text. 

Furthermore, in declining to address the substance of the exclusion, the Agencies have 

sidestepped several ambiguities that have caused a great deal of confusion over the past 
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 See 79 Fed. Reg. at 22,263, 22,217. 
31

 79 Fed. Reg. at 22,217. 
32

 See, e.g., 33 C.F.R. § 328.3(a). 
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several decades. In light of the fact that, as explained above, the language in the proposal 

- particularly the definitions of "tributary" and "adjacency," and the application of the 

aggregation concept could be misread to bring on-site waters under jurisdiction unless 

they are specifically excluded, despite the contrary intention of the Agencies, there is an 

increased need for clarification under this rule. 

First, the proposed revision to 40 C.F.R. § 122.2
33

 needlessly retains both (i) the sentence 

proclaiming that "[t]his exclusion applies only to manmade bodies of water which neither 

were originally created in waters of the United States (such as disposal area in wetlands) 

nor resulted from the impoundment of waters of the United States"; and (ii) the 

accompanying footnote explaining that EPA suspended the sentence in question since 

July 21, 1980.
34

 The suspended sentence would have limited the scope of the waste 

treatment system exclusion substantially, as many waste treatment systems within the 

mining industry, as well as in other industries, incorporate waters of the United States. 

Even though EPA suspended the sentence attempting to limit the waste treatment system 

exclusion back in July 1980, the limitation has been erroneously applied since that time, 

even by some federal courts.
35

 To avoid future erroneous attempts to revive the 

suspended language and to ensure uniformity across all regulatory programs under the 

CWA, the Agencies should delete the suspended sentence and accompanying footnote 1 

from 40 C.F.R. § 122.2. 

Deletion of the suspended sentence and accompanying footnote 1 would also help clarify 

that waste treatment systems resulting from the impoundment of jurisdictional waters are 

excluded from the definition of "waters of the United States." In the past, the Agencies 

have recognized that the waste treatment system exclusion encompasses those systems 

that are created in jurisdictional waters or that result from the impoundment of 

jurisdictional waters."
36

 But that interpretation and recognition is not reflected in the 

Code of Federal Regulations so long as the suspended language remains in place. The 

preamble further adds to the uncertainty by declaring that "as a legal matter an 

impoundment of a 'water of the United States' remains a 'water of the United States[.]",
37

 

The Agencies can resolve this uncertainty by deleting the suspended sentence and 

accompanying footnote and replacing it with regulatory text that leaves no doubt that the 

waste treatment system exclusion applies to those systems with impoundments of 

jurisdictional waters, such as "This exclusion applies to waste treatment systems created 

in waters of the U.S. or with impounded waters of the U.S. where the impoundment was 

constructed for the purpose of serving as part of the waste treatment system. In the case 

of an impoundment or fill whose construction pre-dated the CWA requirement to obtain a 

section 404 permit, it must be demonstrated to the satisfaction of the permitting authority 

that the impoundment is being or will be used for the purposes of being part of a waste 

treatment system." 
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 See 79 Fed. Reg. at 22,268. 
34

 40 C.F.R. § 122.2 is the only provision defining "waters of the United States" that contains this limiting sentence 

and footnote. 
35

 See, e.g., United States v. TGR Corp., 171 FJd 762, 765 (2d Cir. 1999); Ohio Valley Envtl. Coal. v. U.S. Army 

Corps of Eng'rs, 2007 WL 2200686 (S.D. W.Va. June 13,2007), rev'd by 556 F.3d 177 (4th Cir. 2009). 
36

 See OVEC, 556 FJd at 212-216 (citing agency guidance documents). 
37

 79 Fed. Reg. at 22,201. 
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Second, the Agencies should also clarify, in the preamble and the regulatory text, that the 

term "treatment" for purposes of the waste treatment system exclusion includes, but is not 

limited to, methods such as wastewater and stormwater retention, concentration 

(evaporation), settling, and active and passive treatments (in-situ or in-process) to remove 

or reduce pollutants. Mining companies uniformly rely on these forms of treatment to· 

support their operations and ensure that, if there are any downstream discharges, they 

meet all applicable NPDES effluent limits. Waste treatment does not necessarily require 

the addition of chemicals or the use of complex technologies like ion exchange or reverse 

osmosis. Natural processes such as detention over time, evaporation, or pollutant uptake 

by aquatic vegetation can effectively help solids settle out and even remove pollutants as 

in the case of neutralization and/or geochemical transformations in pipeline mixing. 

Collecting and retaining wastewater and stormwater runoff in on-site water management 

features is a widely used form of waste treatment in many industries, including mining, 

and as discussed above is widely recognized by EPA and SMCRA authorities.  

Finally, the Agencies should explicitly recognize, as they have in prior practice,
38

 that 

channels, diversions, ditches, feeder streams, wetlands, and other on-site features 

carrying flow to and from ponds and impoundments used to treat wastewater and 

stormwater are part and parcel of water treatment systems at mine sites. Such features are 

necessary to convey and manage wastewater and stormwater within the mine site, and 

they help sediment and other pollutants settle out before any water is released to 

downstream waters of the United States. Water that is conveyed from the mine site to 

downstream jurisdictional waters requires an NPDES permit and, not surprisingly, 

NPDES permitting authorities have typically agreed that it would be senseless to require 

additional permits above the point of discharge to downstream jurisdictional waters. 

Nevertheless, to avoid any potential confusion in the field concerning the scope of the 

waste treatment system exclusion, the Agencies should make it clear that the exclusion 

encompasses all components of the treatment system, including but not limited to 

ponds/impoundments and the related flowing waters within a mining project site that are 

necessary to convey waters to and from those ponds and impoundments. (p. 13-16) 

Agency Response: See summary response at 7.1. See also summary responses at 

7.3.2, 7.4.2, and 7.4.4 regarding exclusions for certain settling basins, cooling ponds, 

and wastewater recycling and stormwater control features. 

Pennsylvania Coal Alliance (Doc. #13074) 

7.100 The PCA does not support proposed revisions to the waste treatment system 

exclusion, but does support other revisions to clarify the applicability of the 

exclusion. 

As more fully discussed in NMAôs [National Mining Association] comments, onsite 

water features associated with the mining industry have not historically been considered 

ñwaters of the United States.ò Courts have held that the waste treatment system exclusion 

applies to in-stream sediment ponds and stream segments flowing to those ponds from 
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coal mines.
39

 Similarly, treatment ponds used in mining activities have also traditionally 

fallen under the wastewater treatment pond exclusion under the current definition of 

ñwaters of the United States.ò The PCA supports NMAôs comments that the Proposed 

Rule should not be changed, as proposed, to ensure that its language does not, 

intentionally or unintentionally, narrow or eliminate the waste treatment system 

exclusion. 

The PCA also supports NMAôs comments that the Proposed Rule should be revised to 

clarify that: (1) the waste treatment systems exclusion applies to impoundments of 

jurisdictional waters where the impoundment was constructed for the purpose of serving 

as part of the waste treatment system, (2) ñtreatment,ò for the purposes of the waste 

treatment system exclusion includes evaporation, wastewater and stormwater retention, 

settling and active and passive treatment, (3) the exclusion extends to the ditches, feeder 

streams or other features that convey waters to the waste treatment ponds and 

impoundments. 

If the waste treatment system exclusion were no longer applicable to the on-site water 

features of mining sites, treatment ponds, sedimentation basins and the ditches and 

conveyances flowing to these structures could be considered jurisdictional waters as 

tributaries, adjacent waters or other waters, as explained in more detail within these 

comments. (p. 12-13) 

Agency Response: See summary response at 7.1. See also summary responses at 

7.3.2, 7.4.2, and 7.4.4 regarding exclusions for certain settling basins and wastewater 

recycling and stormwater control features. 

Newmont Mining Corporation (Doc. #13596) 

7.101 The Scope of the ñWaste Treatment Systemò Exception is Unclear: The Agenciesô 

Proposal retains the existing exception from jurisdictional waters for ñwaste treatment 

systems, including treatment ponds or lagoons, designed to meet the requirements of the 

Clean Water Act.ò See, e.g., paragraph (b)(1) at 79 Fed. Reg. 22263. Because no State or 

federal regulators have ever thought to consider Newmontôs artificial ponds to be 

jurisdictional waters, Newmont has never been required to determine whether they could 

fit within this ñwaste treatment systemò exception. Having now reviewed the history of 

that provision for purposes of preparing these comments, it is evident that the scope of 

that exception is far from clear. 

Newmontôs TSFs, pregnant and barren solutions ponds, and quench ponds are designed 

to achieve zero discharge to surface water, in order to comply with the law of Nevada 

(which has been delegated CWA 402 authority by EPA) and, in the case of TSFs, with 

the ELGs established under the CWA for process wastewater from the precious metal 

mining industry. 40 C.F.R. §§ 440.100 - 440.105. In addition, the stormwater retention 

ponds are designed to comply with Newmontôs CWA 402 general stormwater permit. 

Thus, all of Newmontôs artificial ponds are designed to meet the requirements of the 

CWA. Moreover, ñtreatmentò arguably occurs in all of these ponds because the solids in 

the solutions and slurries that enter these ponds settle, so that the liquids can be recycled 
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for further use into production operations. We therefore believe that these ponds would 

satisfy the ñwaste treatment systemò exception contained in the current regulations and 

the Agenciesô Proposal, but cannot be sure. This is because the waste treatment system 

exception has a tortured history. The NMA, whose comments we incorporate here, points 

out the lack of clarity in what the exception encompasses and what it does not 

encompass. As such, Newmont cannot obtain solace from the existing ñwaste treatment 

systemò exemption to ensure that its artificial ponds are not deemed jurisdictional waters. 

(p. 20-21) 

Agency Response: See summary response at 7.1. See also summary responses at 

7.3.2, 7.4.2, and 7.4.4 regarding exclusions for certain settling basins and wastewater 

recycling and stormwater control features. 

7.102 Suggested Changes to the Proposal 

As noted, EPA and Corps officials with whom we have spoken about this matter have 

been adamant that the Agenciesô Proposal was never intended to encompass mining 

artificial ponds, and associated constructed ditches and channels, such as those that are 

operated by Newmont and other hardrock mining companies in the arid and semi-arid 

West. But given the wording of the Proposal, we cannot be sure that every Corps or EPA 

regulator will reach the same conclusion. We therefore urge that EPA make clear in any 

final rule that such artificial ponds, and associated ditches/channels, are not jurisdictional 

waters. Solutions include the following:
40

 

1. Creating a new exception in subsection (b) of the Proposal for: ñHardrock mining 
artificial ponds (including tailings impoundments, tailings storage facilities, pregnant 

and barren solution ponds, quench ponds, event ponds and stormwater retention 

ponds/sediment basins), and all culverts, constructed channels, ditches or other 

conveyances associated with such ponds, where: (a) the ponds are located in an area 

where annual evaporation exceeds precipitation; and (b) the ponds are designed to 

achieve zero discharge to surface water.ò (p. 26) 

Agency Response: See summary response at 7.1. See also summary response at 

7.4.4 regarding the agenciesô creation of an exclusion for certain stormwater control 

features. 

American Exploration & Mining Association (Doc. #13616) 

7.103 The Waste Treatment Exclusion is Unclear. 

The agencies state that they do not propose any changes to the exclusion for waste 

treatment systems, but the applicability of this exclusion has been anything but clear and 

agency interpretation of the scope of the exclusion has changed over time. Reliance on 

the waste treatment exclusion is critical for AEMA members. The Agencies also should 

clarify, either in the preamble or the regulatory text, that the term ñtreatmentò for 

purposes of the waste treatment system exclusion includes, but is not limited to, methods 

such as wastewater and stormwater retention, concentration (evaporation), settling, and 
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active and passive treatments to remove or reduce contaminants. Mining companies 

uniformly rely on these forms of treatment to support their operations and ensure that, if 

there are any downstream discharges, they meet all applicable NPDES permitting 

requirements. Waste treatment does not necessarily require the addition of chemicals or 

the use of complex technologies like ion exchange or reverse osmosis. Natural processes 

such as evaporation or pollutant uptake by aquatic vegetation can effectively help solids 

settle out and even remove pollutants. Collecting and retaining wastewater and 

stormwater runoff in on-site water management features is a widely used form of waste 

treatment in many industries, including mining. 

The Agencies should explicitly recognize, as they have in prior practice that ditches, 

feeder streams, and other on-site waters carrying flow to and from ponds and 

impoundments used to treat wastewater and stormwater are part and parcel of waste 

treatment systems at mine sites. Such flowing waters are necessary to convey wastewater 

and stormwater within the mine site, and they help sediment and other pollutants settle 

out before any water is released to downstream waters of the United States. Water that is 

conveyed from the mine site to downstream jurisdictional waters requires an NPDES 

permit and, not surprisingly, NPDES permitting authorities have typically agreed that it 

would be senseless to require additional permits above the point of discharge to 

downstream jurisdictional waters. Nevertheless, to avoid any potential confusion in the 

field concerning the scope of the waste treatment system exclusion, the Agencies should 

make it clear that the exclusion encompasses both ponds/impoundments and the related 

flowing waters within a mining project site that are necessary to convey waters to and 

from those ponds and impoundments. 

The agencies should address which features and waters can be considered a waste 

treatment system. Moreover, the agencies should clarify that all on-site management of 

water, including transport, storage, treatment, and use, are non-jurisdictional. Any 

discharges into waters of the U.S. that result from these activities are already covered 

under Section 402 of the Act. The agencies should engage with stakeholders that rely on 

the waste treatment exclusion to understand the confusion and unpredictability that 

surrounds this exclusion. After having these critical stakeholder discussions, the agencies 

should propose a revised rule that addresses the waste treatment exclusion and provides 

some much needed clarity for regulators and the regulated public. (p. 8) 

Agency Response: See summary response at 7.1. See also summary responses at 

7.3.2, 7.4.2, and 7.4.4 regarding exclusions for certain settling basins and wastewater 

recycling and stormwater control features. 

Wyoming Mining Association (Doc. #14460) 

7.104 On-site water management systems should remain non-jurisdictional  

On-site water treatment and conveyance systems are an integral part of mining 

operations. These systems are used to manage water at mine sites in an environmentally 

sound manner and may even be statutorily mandated under other regulations such as the 

Surface Mining Control and Reclamation Act (SMCRA). Mining operations utilize a 

variety of ditches and conveyance systems, both temporary and permanent in nature, to 

manage stormwater runoff, provide water for production needs, store water, treat water, 
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reuse water and keep water away from disturbed areas. Mining operations are dynamic 

and can be quite expansive, requiring that these systems be used throughout the mine and 

may need to be frequently relocated. For water treatment, mines also use a number of 

impoundment and treatment systems which may include settling ponds, heap leach 

ponds, tailings ponds and slurry impoundments. These systems have traditionally been 

considered non-jurisdictional and should remain as such. 

Under the proposed rule it is not clear that these on-site water management systems will 

remain non-jurisdictional. As such WMA is concerned that inclusion of these treatment 

and conveyance systems will significantly impact mining operations. If the rule is not 

clarified, the unintended consequence will be that many of these traditional, effective 

treatment systems will no longer be available to the mining industry. Moreover, the 

mining industry requests a clear statement in the rule that these mine site water 

management systems are non-jurisdictional. 

If the onsite treatment systems are considered jurisdictional, mines will face additional 

permitting requirements related to these treatment systems. Mines will no longer be able 

to relocate the systems as needed without additional permitting requirements and 

associated delays. System maintenance and clean-out may be delayed or stopped because 

of the jurisdictional status and the inability to impact the system without triggering 

possible mitigation requirements. These onsite treatment systems must remain non-

jurisdictional if they are to remain effective treatment systems. 

Many of these onsite treatment systems are designed to ensure that if there are any 

surface discharges from a mine site into downstream navigable waters, those discharges 

are covered under an NPDES permit. As such possible, violations of the applicable water 

quality standards are covered through NPDES regulations. Often times these treatment 

systems are designed to be zero discharge, further safeguarding that there are no 

environmental impacts. The need to include these as jurisdictional waters is unwarranted 

because the discharges from these systems are already regulated through other CWA 

regulations. (p. 2-3) 

Agency Response: See summary response at 7.1. See also summary responses at 

7.3.2, 7.4.2, and 7.4.4 regarding exclusions for certain settling basins and wastewater 

recycling and stormwater control features. 

American Petroleum Institute (Doc. #15115) 

7.105 The exclusion for waste treatment systems is incomplete 

The 2014 Proposed Rule provides that ñWaste treatment systems, including treatment 

ponds or lagoons, designed to meet the requirements of the Clean Water Actò are not 

jurisdictional.
41

 The meaning and scope of this exclusion is unclear. Does the exclusion 

require that the facility owner have an NPDES permit? Would interconnecting waters 

among these waters also be exempted? If a holding pond receives cooling water after it 

has passed through the facility, is that pond exempted, as it is treating water for 

temperature to meet CWA Section 316(a)? Are temporary and/or permanent basins 
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designed to meet storm water best management practice provisions exempted? The 

exclusion should extend to all waters designed and/or operated to meet any provision of 

the Clean Water Act, whether or not the facility is currently an NPDES permittee. The 

exclusion should extend to all excavated or installed ditches or conduits conveying water 

to and from these bodies. Inflow of surface runoff should in no way alter the exclusion. 

There should be no ambiguity based on the purpose or use of the pond or basin. 

Moreover, the exemption should also extend to waste treatment systems that meet the 

requirements of other environmental statutes, such as the Resource Conservation and 

Recovery Act, as well as to raw water storage ponds, process water holding ponds, fire 

water storage ponds, and other industrial water systems necessary for the facility but not 

designed to meet any particular environmental statutes. 

The 2014 Proposed Rule also provides that the exclusion for waste treatment systems 

ñapplies only to manmade bodies of water which neither were originally created in waters 

of the United States (such as disposal areas in wetlands) nor resulted from the 

impoundment of waters of the United States.ò
42

 But then, in a footnote to that very 

sentence, the agencies explain that in 1980 the agencies suspended that sentence, and 

further explain that the suspension of that sentence continues unaffected by the 2014 

Proposed Rule.
43

 This footnote is unnecessary. The Proposed Rule exempts waste 

treatment systems designed to meet the requirements of the Clean Water Act, 

ñnotwithstanding whether they meet the terms of [a water of the U.S.].ò This clear 

exemption is sufficient to cover all cases, including waste treatment systems previously 

created by impounding waters of the U.S. The footnote should therefore be deleted. The 

agencies should make the proper change to the regulatory text rather than further 

continue their makeshift patch from decades ago. (p. 30-31) 

Agency Response: See summary response at 7.1. See also summary responses at 

7.3.2, 7.4.2, and 7.4.4.  

Sinclair Oil Corporation (Doc. #15142)  

7.106 Waste Treatment Exemption 

The evaporation ponds and other components of the waste water treatment system have 

never been considered "waters of the United States"; however, the fact that these features 

may have been considered impoundments, tributaries, adjacent waters, or other waters, as 

they could be under the proposed rule, would not have been a major concern to Sinclair. 

Under the existing definition of "waters of the United States," all of these surface features 

were exempt from the definition of water s of the United State s because they were part 

of the refineries' RCRA-permitted waste water treatment systems. See e.g. 33 C.F.R. 328 

.3(a)(8 ). Sinclair is concerned that the proposed rule would support an argument that the 

waste treatment system exemption is no longer applicable. 

Despite the Agencies' assurances that the proposed rule does not substantively alter the 

waste treatment system exemption and that the changes being made are ministerial, the 
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Agencies have substantively narrowed the scope of the waste treatment system 

exemption. The existing exemption provides that "[w]aste treatment systems, including 

treatment ponds and lagoons designed to meet the requirements of CWA (other than 

cooling ponds as defined in 40 CFR 423 .11(111) which also meet the criteria of this 

definition) are not waters of the United States." 33 C.F.R. 328.3(a)(8). This exempts all 

waste treatment systems, regardless of whether they are designed to meet the 

requirements of the CWA. 

By contrast, the proposed rule, in addition to deleting the obsolete reference to 40 C.F.R. 

§ 423 .11(m), adds a comma before the word "designed." See 79 Fed. Reg. 22,263. The 

exemption in the proposed rule exempts from the definition of "waters of the United 

States" "waste treatment systems, including ponds and lagoons, designed to meet the 

requirements of the Clean Water Act." Id. Under this configuration of the exemption, 

only waste treatment systems designed to meet the requirements of the CWA are exempt. 

Since the waste water treatment systems at Sinclair's refineries are permitted under 

RCRA, not the CWA, the exemption may no longer apply to the evaporation ponds and 

other surface features that comprise those waste water treatment systems.
44

 This 

apparently unintended result will have major implications for Sinclair and others in the 

regulated community and should be corrected. The Agencies should take the opportunity 

to clarify that, as with the existing rule, the waste treatment exemption applies to all 

waste treatment systems regardless of the statute under which they are permitted. 

As the above analyses show, the evaporation ponds and other components of the waste 

water treatment systems at Sinclair's refineries could be considered "waters of the United 

States" as impoundments, tributaries, adjacent waters, or other waters under the proposed 

rule despite the fact that these features do not have a significant nexus to a "water of the 

United States" and have never been considered jurisdictional in the past. More troubling 

is the fact that, under the proposed rule, Sinclair would have to disprove the elements of 

each of these categories of waters cumulatively, in order to re-establish that the waters 

are non-jurisdictional. Until it could do so and obtain a case-specific determination that 

the evaporation ponds are not "other waters," Sinclair risks being accused of violating the 

CWA by operating its RCRA-permitted waste water treatment facility. This scenario fails 

to provide the clarity, efficiency or regulatory certainty that the Agencies insist is the 

intent behind the proposed rule. (p. 17-18) 

Agency Response: See summary response at 7.1.  

7.107 If, instead, the Agencies insist on promulgating the proposed rule, at a minimum the 

following revisions should be incorporated into the final rule: 

é 

¶ Remove the comma added before "designed" in the waste treatment system 

exemption and clarify that the exemption applies to all permitted waste treatment 

systems, regardless of whether they are permitted under the CWA. (p. 19) 

Agency Response: See summary response at 7.1.  

                                                 
44

 Sinclair maintains that, even under the proposed language, the waste treatment systems should be considered 

exempt because they are designed to prevent any discharge to a "water of the United States." 
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Corporate Communications and Sustainability, Domtar Corporation (Doc. #15228) 

7.108 The Agencies Should Clarify Existing Exemptions to Prevent Unwarranted Claims 

of Jurisdiction 

Agency staff have emphasized that they are not revising existing exemptions, and that it 

is their intent, with minor exception, to continue those exemptions in any final rule 

exactly as they exist today. Due to the expansive nature of the Proposal, and the fact that 

those exemptions were adopted many decades ago, they may no longer exempt all the 

waters that should be exempt from jurisdiction. Accordingly, EPA should revise and/or 

clarify the exemptions as discussed below.
45

 

Waste Treatment Exemption 

The preamble for the proposal indicates that the Agencies do not intend to change the 

waste treatment system exemption under the current regulations (79 Fed. Reg. at 22,189). 

The proposal, however, made three changes to this exemption, two of which were helpful 

and one of which was not. Since this exemption is extremely important for our facilities, 

we are suggesting a few additional changes or clarifications that will improve the 

functioning of the exemption. 

The proposal also adds new language to clarify the exemption applies even if the water 

subject to the exemption would otherwise qualify as a WOTUS. This new language is 

very helpful. 

Domtar is suggesting the following changes/clarification for the Wastewater Treatment 

Exemption. 

¶ Suspended Language Maintained in the Federal Register 

The pre-publication version of the proposal removed the requirement that the waste 

treatment system be a man-made body of water and not have been created in an area that 

previously was a water of the U.S. Removal of that requirement from the rule was 

appropriate as the requirement has been suspended since July 1980, as is indicated in the 

Federal Register version of the rule. Unfortunately, when the Federal Register version 

was printed, that provision was not removed, but the language indicating the requirement 

was suspended was retained. The Agencies should make sure that any final rule removes 

that language, which apparently was the original intent. The proposal also removes the 

provision that carved out from the exemption certain cooling ponds. This is a good 

clarification and should be retained in any final rule. Both of these changes would make 

the waste treatment system exemption clearer and reduce confusion. 

¶ Removal of a Comma 

Unfortunately, the Agencies made one other change to the regulation, which appears to 

have been unintentional. The proposed rule excludes from ñwaters of the U.Sò: ñWaste 

treatment systems, including treatment ponds or lagoons, designed to meet the 

requirements of the Clean Water Act.ò With the addition of a comma after the word 
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ñlagoons,ò the proposal arguably limits the exemption to waste treatment systems 

designed to meet the requirements of the Act, whereas the current regulations arguably 

only apply the ñdesigned to meet the requirements of CWAò criterion to treatment ponds 

or lagoons. With the addition of this comma, the proposed rule changes the existing 

exemption unchanged, and EPA has not provided a rationale for making the change. The 

comma needs to be removed in any final rule. 

¶ ñDesigned to Meetò 

Due to limiting language in the existing exemption, facilities that created their waste 

treatment systems before the adoption of the CWA arguably are vulnerable to potential 

challenges to the applicability of the exemption. These facilities have operated under 

NPDES permits since the 1970ôs, and their permits have been continually updated to 

include stricter provisions over time. There is no reason to question the status of the 

exemption for these systems. The rationale for the exemptionðthat waste treatment 

systems are regulated through the NPDES program, and that imposing requirements 

intended to protect surface waters from discharges makes no sense when applied to 

ñwatersò that are wastewaters and are being treated to make them suitable for discharge 

to surface watersðapplies equally to waste treatment systems that were constructed 

before 1972. The agencies should clarify that facility systems constructed before the 

CWA was adopted but are used to meet CWA requirements are still covered by the 

exemption. 

EPA also needs to clarify in the preamble that zero discharge and/or land application 

systems fall within the exemption. For example, wet woodyard ponds used to implement 

a zero discharge requirement are implementing EPA effluent guidelines for the Timber 

Products source category and clearly are designed to meet the requirements of the CWA. 

On the other hand, land application systems used to meet a zero discharge effluent 

guidelines or to avoid an unpermitted discharge involve storage or pretreatment ponds as 

well as acres of sprayfields that may develop some wet areas over time or may collect run 

off to maintain zero discharge, may be subject only to permits under state law and may 

not be regulated under the NPDES program. Even though no federal NPDES permit is 

involved, these systems clearly are designed to meet the requirements of the CWAôs 

provision of no discharge of process wastewater to WOTUS and they should be 

recognized as such in the Preamble to any final rule. (p. 9-11) 

Agency Response: See summary response at 7.1. See also summary response at 

7.4.2 regarding the agenciesô creation of an exclusion for certain wastewater 

recycling features.  

Alpha Natural Resources, Inc. (Doc. #15624) 

7.109 The Agencies Should Clarify that Impoundments Serving as Waste Treatment 

Systems are Non-Jurisdictional 

The preamble acknowledges that ñponds and lagoonsò can serve as waste treatment 

systems to meet the requirements of the Clean Water Act, and are therefore not 

jurisdictional waters. Id. at 22,263. The preamble shouldðbut does notðexplain the 

difference between lagoons and impoundments, or explain whether the proposed per se 
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regulation of tributaries of impoundments applies even when the impoundment is serving 

as a waste treatment system. 

Additionally, the agencies should make clear that while SMCRA permits are in place, all 

ponds that are used to control and treat mine drainageðand all natural and man-made 

ditches and streams carrying flow into those pondsðare non-jurisdictional waste 

treatment systems. (p. 9) 

Agency Response: See summary response at 7.1. See also summary response at 

7.4.2 regarding the agenciesô creation of an exclusion for certain wastewater 

recycling features.  

Dominion Resources Services, Inc. (Doc. #16338) 

7.110 The agencies state in the preamble to the proposed rule that they do not propose any 

changes to the exclusion for waste treatment systems (33 CFR 328.3(b)(1)) and are not 

soliciting comments on the provision. However, the agencies have added a comma after 

the word ñlagoonsò that could substantively change the scope of the exemption. We 

support the Utility Water Act Group (UWAG) comments on the history, scope and 

coverage of the waste treatment exemption and the punctuation change in the proposed 

rule. We request that the comma be removed. (p. 10) 

Agency Response: See summary response at 7.1.  

Barrick Gold of North America (Doc. #16914) 

7.111 The proposed rule would exclude ñ[w]aste treatment systems, including treatment ponds 

or lagoons, designed to meet the requirements of the Clean Water Act.ò This language is 

similar to language in the existing regulation, and the agencies disclaim any intent to 

make substantive changes in it.
46

 However, perhaps unintentionally, the proposed 

exclusion is substantively different than current law because of the placement of a new 

comma in the text after the word ñlagoons.ò The existing exclusion reads as follows: 

ñWaste treatment systems, including treatment ponds or lagoons designed to meet the 

requirements of [the Clean Water Act].ò 40 C.F.R. § 122.2 (2013). The existing rule 

excludes all waste treatment systems, including those designed to meet the requirements 

of the Clean Water Act. Because of the added comma, the proposed exclusion would 

apply only to those waste treatment systems specifically designed to meet the 

requirements of the Clean Water Act. 

As explained above, many of Barrickôs water management ponds are designed to meet 

the requirements of the Clean Water Act and should fall within the exclusion. See supra 

Section I.b. However, infiltration basins and sedimentation ponds do not automatically 

meet the terms of the proposed exclusion; in the case of infiltration basins, they are 

designed to place water in or return water to the ground, an activity to which the Clean 

Water Act does not apply. Sedimentation ponds may discharge as part of storm water 
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management, but in some cases they also are designed to allow water to infiltrate into the 

ground. Id. 

Consistent with the agenciesô intentions as stated in the preamble, and as reiterated in 

meetings with stakeholders, the proposed waste treatment exclusion should be revised to 

remove the comma after the word ñlagoons.ò (p. 27-28) 

Agency Response: See summary response at 7.1. See also summary responses at 

7.3.2, 7.4.2, and 7.4.4 regarding exclusions for certain settling basins and wastewater 

recycling and stormwater control features. 

Barrick requests that the agencies amend the waste treatment systems exemption to 

remove the comma after the word ñlagoons,ò and clarify in the preamble to any final rule 

that the exclusion is intended to apply to ponds used in the mining industry to manage 

waste water, whether to prevent discharges of waste water to ñwaters of the United 

Statesò or to treat waste water before discharge pursuant to NPDES or storm water 

permits. See proposed text at 79 Fed. Reg. at 22,262 ï 73. Barrick also requests that EPA 

remove from its proposed rule language the second sentence of the exclusion and its 

accompany footnote. The text reads: ñThis exclusion applies only to manmade bodies of 

water which neither were originally created in waters of the United States (such as 

disposal areas in wetlands) nor resulted from the impoundment of waters of the United 

States.ò As explained in the footnote, a version of which also appears in the currently 

applicable rule, EPA suspended this sentence in a July 21, 1980 Federal Register notice. 

The suspension has been in place for over 30 years. Since EPA does not propose to 

modify or revoke the suspension, removing the sentence and footnote would simplify the 

exemption and add clarity to its applicability. 

With regard to the exemption for ñartificial lakes or ponds,ò Barrick proposes the 

following modifications to make clear that the exemption applies to ponds and basins 

used at precious metals mining operations: 

(5)(ii) Artificial lakes or ponds created by excavating and/or diking dry land and 

used exclusively for such purposes as process water management, storm water 

management, infiltration, stock watering, irrigation, settling basins, or rice 

growing. 

(p. 28-29) 

Agency Response: See summary response at 7.1. See also summary responses at 

7.3.2, 7.4.2, and 7.4.4 regarding exclusions for certain settling basins and wastewater 

recycling and stormwater control features. 

Halliburton Energy Services, Inc. (Doc. #19458) 

7.112 If the Agencies proceed to adopt the rule in its current form, HESI requests a 

clarification. HESI affiliates create diversions and sediment traps as part of necessary 

Best Management Practices for stormwater management in mining operational areas. 

These features are effectively a wastewater treatment system and should be treated as 

such and therefore fall within the existing exclusion from the definition of waters of the 

United States. Because there is so much room for interpretation throughout the proposed 
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rule, HESI seeks clarification or confirmation that the proposed rule is not intended to 

impose CWA jurisdiction on these necessary stormwater management structures. (p. 11) 

Agency Response: See summary response at 7.1. See also summary responses at 

7.3.2 and 7.4.4 regarding exclusions for certain settling basins and stormwater 

control features. 

Alameda County Cattlewomen (Doc. #8674) 

7.113 The proposed rule excludes waste treatment systems from ñwaters of the U.S.ò (Proposed 
Rule at 22193). Cattle producers across the country utilize waste treatment systems as 

part of the Sec. 402 NPDES regulations for Concentrated Animal Feeding Operations 

(CAFOs). Most  CAFOs utilize man-made earthen retention structures that are designed 

to retain the necessary quantity of water to meet the required effluent guidelines, but a 

small percentage were originally permitted to utilize naturally existing topographic 

impoundments or structures (such as playas) to retain wastewater. These impoundments 

or structures have been used by some CAFOs for this purpose since prior to the CWAôs 

inception. For clarity and consistency purposes, ACCW request the agencies remove 

language that has been stayed since 1980 that would remove natural features from 

inclusion in the waste treatment system exclusion only for Sec. 402. We also request that 

the agencies include a statement that further clarifies currently authorized facilities 

utilizing these features qualify for the exclusion. 

ACCW generally support the agenciesô decision to maintain this exclusion. However, the 

exclusion under Sec. 402 includes the language ñ[t]his exclusion applies only to 

manmade bodies of water which neither were originally created in waters of the United 

States (such as disposal area in wetlands) nor resulted from the impoundment of waters of 

the United States.ò (Proposed Rule at 22268). While this language has been suspended 

since 1980, ACCW request that it be permanently deleted from the regulation. It has 

resulted in confusion. 

Removing this language from the definition is a logical change considering the agenciesô 

stated intent to provide clarity and consistency. In the other sections of the CWA the 

Waste Treatment System exclusion does not include this additional language limiting it to 

manmade features. And considering it has been stayed or suspended for so long, it would 

just be common sense to get rid of language that has no effect. Doing so would leave a 

definition that is consistent throughout the CWA. And, given that the provision has been 

stayed for 34 years, decisions too numerous count have been made by EPA, the Corps, 

other federal agencies, state agencies and businesses across the U.S. ï decisions that were 

made in compliance with the CWA, under the understanding that the provision for waste 

treatment systems was not limited to manmade features. While the agencies did not seek 

comment on this regulatory language because it was not a change to the definition, 

ACCW see this as an opportunity for the agencies to provide some clarity and certainty to 

the cattle industry and other industries that have made decisions based on this 

understanding. 

Additionally, ACCW request the agencies include in the definition for ñwaste treatment 

systemsò exclusion the following statement, ñFor purposes of this exclusion, existing 

facilities that have been authorized to operate under the CWA are deemed to meet the 
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requirements of the Act.ò This statement would relieve confusion for facilities that have 

been authorized and operating on these isolated water features for more than four 

decades. 

A number of facilities were constructed and placed into operation prior to adoption of the 

CWA, and as stated above, a number of decisions had been made by a variety of agencies 

and businesses in accordance with the stayed provision on waste treatment systems. At 

the same time, the cattle industry has worked to comply with permit provisions adopted 

by EPA over the past decade, especially as it relates to Concentrated Animal Feeding 

Operations (CAFOs). One such requirement has focused on a CAFOôs ability to retain 

rainfall runoff from a 25-year, 24-hour storm event. For the most part, these site-specific 

rainfall and retention capacity evaluations have been conducted by USDA-NRCS 

engineers or licensed professional engineers working as consultants for CAFO 

owners/operators. The resulting, documented engineering analysis forms the basis for the 

CAFOôs ability to meet the requirements for CAFO permit/CWA requirements for either 

manmade or natural impoundments. 

To provide additional clarity regarding the word ñdesigned,ò ACCW would suggest the 

following definition for ñdesignedò: ñFor purposes of this section, designed to meet the 

requirements of the act can be satisfied through a documented engineering analysis 

showing the waste treatment systemôs capability to meet or exceed the requirements of a 

402 NPDES permit.ò 

ACCW believe these suggested changes to the Waste Treatment System Exclusion would 

alleviate long-standing confusion, would provide the regulatory certainty needed by 

currently authorized facilities, and are in line with the agenciesô intent to provide clarity 

to the regulated community. (p. 25-27) 

Agency Response: See summary response at 7.1. See also summary response at 

7.4.4 regarding the agenciesô creation of an exclusion for certain stormwater control 

features. 

North American Meat Association and American Meat Institute (Doc. #13071) 

7.114 The applicability of the waste treatment system exclusion historically has been obtuse. 

There has not been consistent application or understanding of what the agencies consider 

a ñwaste treatment system.ò This uncertainty has led to inconsistent application in the 

field. Although the proposed rule properly retains the exclusion for waste treatment 

systems it fails to provide needed clarity regarding the applicability of the exclusion. 

Specifically, the proposed exclusion would apply to waste treatment systems, including 

treatment ponds or lagoons, designed to meet the Clean Water Act.
47

 

Unclear is whether the exclusion would include multiple-use impoundments. Industrial 

facility impoundments are often utilized for treatment (e.g., settling out any contaminants 

in storm water, neutralization, etc.) and also for other beneficial purposes (e.g., water 

supply for dust suppression, firefighting, irrigation, etc.). Unknown is whether the 

exclusion applies if the predominant use is not for treatment, i.e., where discharges of 
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treated water rarely or never occur. Similarly, the proposed rule does not indicate whether 

the exclusion applies if a system was designed to meet CWA requirements but 

subsequently converted to other uses when discharges were eliminated or handled 

through alternative means (e.g., by connection to a Publicly Owned Treatment Works). 

Likewise, the proposed rule does not address whether a system must be permitted under 

the NPDES program or otherwise subject to CWA regulations to be excluded. 

The proposed rule also would add a comma to the regulatory text, which arguably could 

change the meaning of the exclusion. Currently, the phrase ñdesigned to meet the 

requirements of the CWAò modifies the examples of ñtreatment ponds or lagoons.ò
48

 The 

proposed rule would add a comma after ñtreatment ponds and lagoons,ò narrowing the 

exclusion by requiring all ñwaste treatment systems,ò not just ñtreatment ponds or 

lagoons,ò be ñdesigned to meet the requirements of the CWAò to qualify for the 

exclusion. This change could mean that features constructed for waste treatment prior to 

the CWAôs enactment in 1972 do not qualify for the waste treatment exclusion. Adding 

the comma might be interpreted as a substantive change with significant implications for 

many existing waste treatment systems. The agencies should keep the language as is and 

remove the new comma from the proposed regulatory text. 

The proposed rule also would retain in the regulations (1) the sentence proclaiming that 

the waste treatment exclusion ñapplies only to manmade bodies of water which neither 

were originally created in waters of the United States (such as disposal area in wetlands) 

nor resulted from the impoundment of waters of the United States,ò and (2) the 

accompanying footnote explaining that EPA suspended that sentence in 1980.
49

 Retaining 

the suspended language piles added confusion on to an already confusing exclusion. 

Rather, the suspended sentence and accompanying footnote from 40 CFR 122.2 should 

be deleted. (p. 8-9) 

Agency Response: See summary response at 7.1. See also summary responses at 

7.3.2 and 7.4.4. 

Minnesota Agricultural Water Resource Center (Doc. #14284) 

7.115 In agricultural settings, we recommend that the agencies treat wetlands and all ditches 

and all subsurface drainage systems as part of a treatment system, designed to meet the 

broad goals of the CWA. (p. 2) 

Agency Response: See summary response at 7.1.  

Irvine Ranch Water District (Doc. #14774) 

7.116 The Waste Treatment Exemption Should Specifically Be Amended to Include 

Constructed Water Quality Treatment Wetlands. 

éconstructed treatment wetlands are designed to treat urban runoff and remove 

pollutants before they enter jurisdictional waters. IRWD has worked with local partners 

to protect its watershed by using natural vegetation to remove nutrients and other 
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49

 79 Fed. Reg. at 22,268. 40 CFR 122.2 
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contaminants, and such facilities result in cleaner water entering WOTUS. Constructed 

treatment wetland ponds are currently non-jurisdictional, but are often located in 

floodplains and adjacent to WOTUS. Under the proposed rule, the ponds themselves 

would likely become jurisdictional. Over regulation and inclusion of these types of 

facilities in the proposed rule will discourage the use of these water quality treatment 

methods, which currently provide multiple benefits to the environment, and receiving 

waters and watersheds. 

The waste treatment exemption in Subsection (b)(l) should be amended to exempt 

constructed treatment wetlands, manmade water quality wetlands, bioswales, detention 

basins, settling ponds, and similar treatment facilities designed to manage pollutants in a 

watershed. The exemption should also make clear that lands, which are non-irrigated 

except by a system of constructed wetlands designed to remove pollutants, and waste 

treatment plant buffer property are exempt from the proposed rule. We also request that 

the phrase "meeting the requirements of the CWA" be removed from the waste treatment 

systems exemption. "Meeting the requirement of the CWA" is too broad and undefined, 

and may not capture constructed treatment wetlands which benefit receiving waters by 

removing some, but not necessarily all pollutant constituenciesé(p. 2) 

Agency Response:  See summary response at 7.1. See also summary response at 

7.4.4 regarding the agenciesô creation of an exclusion for certain stormwater control 

features. 

7.117 The Waste Treatment Exemption Should Specifically Include Water Recycling 

Facilities and Storage. 

IRWO notes that the proposed rule is meant to retain much of the structure of the 

Agencies' longstanding definition of WOTUS, and that the Agencies propose no change 

to the exclusion of waste treatment systems designed consistent with the requirement of 

the CWA. The District also appreciates that waste treatment systems, including treatment 

ponds or lagoons, designed to meet the requirements of the CWA, are exempt under the 

proposed rule and can never be considered "waters of the U.S." regardless of the other 

sections of the regulation. These exemptions comprise an essential component of the 

existing regulatory framework, and should be maintained. 

While the proposed rule provides some specific exemptions, it does not provide great 

clarity on what other waste treatment facilities will be deemed to be exempted from the 

CWA under the waste treatment system exemption. This lack of clarity in the proposed 

rule removes any certainty that the proposed rule hopes to give waste treatment system 

operators through this exemption. In fact, the uncertainty will create regulatory barriers to 

the implementation of new waste treatment systems and facilities. Without clarification, 

the proposed rule will expand the scope of CWA jurisdictional waters and interfere with 

aspects of waste treatment processes and greater water recycling. 

Recycled water is a drought-proof water supply that does not rely on uncertain 

hydrologic conditions associated with climate change. It is a vital part of the California's 

water supply portfolio, and water providers are aggressively working to expand recycled 

water within the state. At IRWD, we meet roughly 29,850 acre-feet, or 25 percent, of our 

service area's water demands with recycled water through a 500-mile recycled water 

distribution system. We have more than 5,000 recycled water customers and provide 
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recycled water to homeowner's associations, golf courses, agricultural sites, industrial 

applications, and to nearly 60 dual-plumb buildings. 

Greater recycled water use reduces potable water demand, reducing pressure on the other 

water resources. Furthermore, if recycled water is not put to use, the water must either be 

stored in limited recycled water storage facilities, or be discharged and not put to 

beneficial use. Recycled water storage allows recycled water purveyors to serve a greater 

amount of recycled water to approved uses by allowing them to adjust to seasonal 

demand changes. It is an essential component of a recycled water purveyor's waste 

treatment system. The proposed rule should affirm the importance of recycled water in 

the nation's water supply and affirm that recycled water storage is within the scope of the 

water treatment exemption. 

Towards this end the waste treatment exemption should expressly include water 

recycling facilities and storage ponds. We request that the language in Subsection 

(b) (1) be modified to read as follows: 

"Waste treatment systems, including treatment ponds, lagoons, manmade water 

quality wetlands, bioswales, detention basins, settling ponds, lands which are non-

irrigated except by a system of constructed wetlands designed to remove 

pollutants, waste treatment plant buffer property, water recycling facilities and 

storage ponds, and similar treatment facilities designed to improve water quality 

or provide environmental benefits to a watershed, are not considered waters of the 

U.S or adjacent waters." 

As suggested by the California Association of Sanitation Agencies, "[i]n the alternative, 

recycled water facilities and features (including storage ponds, basins, artificially created 

wetlands, recycled water reservoirs and other features associated with water recycling) 

should be expressly exempted as part of the specifically identified features that are not 

considered waters of the U.S. within the proposed rule. In this case, recycled water 

facilities would be treated similar to artificial lakes, ponds, swimming pools, ornamental 

waters, and groundwater, which are specifically identified and exempted." The same sort 

of exemption should be provided for water banking facilities. 

Additionally, similar to agricultural return water exemptions, the discharge of water from 

a waste treatment system as described above should not be considered a point source that 

is regulated under other sections of the CWA. (p. 2-4) 

Agency Response: See summary response at 7.1. See also summary responses at 

7.4.2 and 7.4.4 regarding exclusions for certain wastewater recycling and 

stormwater features. 

Georgia Paper & Forest Products Association (Doc. #14924) 

7.118 EPA should maintain its longstanding wastewater treatment system exemption in the rule. 

In the proposed rule, modified grammar and new language that it must "be designed to 

meet CWA", has clouded this exemption. EPA should clarify in the rule that this 

exemption applies to all wastewater treatment systems, including all their components 

and management features that are used to meet CWA requirements, even if the system's 

use for wastewater treatment predates the CWA as many industrial treatment systems do. 

The exemption also should clearly state that it includes storm water management features 
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at a facility including, but not limited to, ditches and swales, retention and detention 

ponds, and any other control structures as well as the outfall structures. All of these 

features are intended to minimize storm water impacts on water quality regardless of 

whether the storm water system is covered by Federal or State jurisdiction. The 

exemption also should clearly state that treatment systems that are State-permitted but 

may not be NPDES permitted are included in the exemption. This would include systems 

such as land application systems which may have features like wastewater storage ponds 

or collection systems that may accumulate water to prevent flow off site. The wastewater 

treatment exemption should make it clear that none of these systems or any of their 

components would be included as being a jurisdictional water. EPA has said it does not 

intend to bring types of water that have not been regulated before into jurisdiction. The 

rule language should make that intent explicit. (p. 2-3) 

Agency Response: See summary response at 7.1. See also summary responses at 

7.4.2 and 7.4.4 regarding exclusions for certain wastewater recycling and 

stormwater control features. 

Missouri Soybean Association (Doc. #14986) 

7.119 Extremely narrow exemptions - 

The rule also overreaches by narrowing the intent of the exemptions to the point that we 

are unsure how they would ever apply, rendering them nearly useless in the real world. 

The exemptions should apply broadly, without exceptions or strings attached to them. 

Below is an example of some areas where the exemption should be clarified and/or 

broadened. 

a) (t)(l) - Many waste and water treatment and control systems are not designed (or 

otherwise not constructed) to meet CWA requirements. Thus, the rule overreaches 

and brings into jurisdiction features that were constructed for treatment or control 

purposes but not for a regulatory requirementé (p. 7) 

Agency Response: See summary response at 7.1. See also summary responses at 

7.3.2, 7.4.2, and 7.4.4 regarding exclusions for certain settling basins and wastewater 

recycling and stormwater control features.  

North Carolina Farm Bureau Federation (Doc. #15078) 

7.120 The exclusion for "[w]aste treatment systems, including treatment ponds or lagoons, 

designed to meet the requirements of the Clean Water Act" is a necessary exclusion. We 

support this exclusion with the understanding that waste treatment systems, including 

treatment ponds or lagoons designed to meet other federal, state and local laws and rules 

to protect water quality are also considered as being designed to meet the requirements of 

the Clean Water Act and are considered exempt as such. This was so stated by EPA 

representatives at the September 30, 2014 meeting in North Carolina. (p. 15-16) 

Agency Response: See summary response at 7.1.  

Packaging Corporation of America (Doc. #15515) 

7.121 A. Wastewater Treatment Exemption 
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The preamble in the Proposal indicates that the Agencies do not intend to change the 

waste treatment system exemption under the current regulations (79 Fed. Reg. at 22,189). 

Changes or Clarifications Needed Regarding the Exemption 

i. "Designed to Meet" 

Due to limiting language in the existing exemption, certain facilities, including some 

member mills, that created their waste treatment systems before the adoption of the 

CWA, arguably are vulnerable to potential challenges to the applicability of the 

exemption. These facilities have operated under NPDES permits since the 1970's, and 

their permits have been continually updated to include stricter provisions over time. 

There is no reason to question the status of the exemption for those systems. The 

rationale for the exemption-s-that waste treatment systems are regulated through the 

NPDES program, and that imposing requirements intended to protect surface waters from 

discharges make no sense when applied to "waters" that are treating wastewater to make 

it suitable for discharge to surface waters-applies equally to waste treatment systems 

constructed before 1972. The Agencies should clarify that facility systems constructed 

before the CWA were adopted but used to meet CWA requirements are still covered by 

the exemption. 

Similarly, EPA should clarify in the Proposed Rule that land application and beneficial 

use systems fall within the exemption. For example, land application systems used to 

meet a zero discharge effluent guideline involve storage or pretreatment ponds as well as 

acres of spray fields that may develop some wet areas over time or may collect run off to 

maintain zero discharge, may be subject only to permits under state law and may not be 

regulated under the NPDES program. Even though no federal NPDES permit is involved, 

these systems clearly are designed to meet the requirements of the CWA's provision of no 

discharge of process wastewater pollutants to WOTUS, and they should be recognized as 

such in the Preamble to any final rule. (p. 4) 

Agency Response: See summary response at 7.1. See also summary response at 

7.4.2 regarding the agenciesô creation of an exclusion for certain wastewater 

recycling features. 

Association of American Railroads (Doc. #15018.1) 

7.122 C. Waste Treatment Exception 

éAAR supports the Agenciesô continued application of the waste treatment exception to 

the definition of Waters of the United States. Because the Agencies have proposed to 

expand CWA jurisdiction, additional clarification is necessary to ensure that features that 

are excluded under the waste treatment exception will continue to be acknowledged. The 

need for clarification is underscored by the recent decision purporting to vacate EPAôs 

water transfer rule which had exempted certain conduits and conveyances from CWA 

jurisdiction. Catskill Mountains Chapter of Trout Unlimited Inc., et al. v. EPA 

consolidated case Nos. 08-cv-0560 and 08-cv-9430 (S.D.N.Y., March 28, 2014). 

Clarification is appropriate in this rulemaking as the agencies have made ñministerialò 

changes to the exemption by removing an unneeded reference to cooling ponds and the 

addition of a comma. 



Clean Water Rule Response to Comments ï Topic 7: Features and Waters Not Jurisdictional 

 

 

 94 

é 

2. Waste Water Treatment Systems Should not be Limited to Those ñDesigned to 

Meet the Requirements of the CWAò 

Because not all waste water treatment systems are subject to the CWA, the waste 

treatment exception should not be limited to those ñdesigned to meet the requirements of 

the CWA.ò 

As the Agencies are aware, EPA requires CWA NPDES permits for only certain 

categories of storm water discharges.20 EPA always has residual authority to require a 

CWA NPDES permit for facilities or categories not within the prescribed categories upon 

a determination that a discharge contributes to a violation of a water quality standard or is 

a significant contributor of pollutants to waters of the United States. 40 C.F.R. § 

122.26(a)(v). There are thousands of waste treatment systems, and in particular storm 

water management systems, which meet the criteria for the waste treatment exception but 

are not required to obtain NPDES permits.
50

 Examples include storm water systems 

outside of designated MS4s, parts of industrial facilities not specifically identified in 40 

C.F.R. Part 122, roadway drainage systems, railroad ditches and storm water 

management systems. 

Because thousands of waste treatment systems, including storm water management, are 

not subject to CWA requirements, the Railroads recommend the Agencies remove the 

phrase ñdesigned to meet the requirements of the Clean Water Act.ò (p. 13-14) 

Agency Response: See summary response at 7.1. See also summary response at 

7.4.4 regarding the agenciesô creation of an exclusion for certain stormwater 

features. 

County of San Diego, California (Doc. #14782) 

7.123 Strengthen exemption for "waste treatment systems" 

The existing exemption language for "waste treatment systems" must be strengthened. 

The Federal Register posting asserts that there will be no change to the exclusion for 

waste treatment systems. The rule should be expanded to specifically exempt facilities 

that are designed and installed to meet any water quality requirements, including 

individual state or local water quality regulatory requirements (for example, the Porter-

Cologne Act in California). CFR Part 328.3 (7) states that waste treatment systems, 

including treatment ponds or lagoons designed to meet the requirements of CWA are not 

waters of the United States. Although the agencies specifically state that they are not 

seeking comment on this section, the County strongly urges the agencies to strengthen 

and expand this vaguely written exemption or otherwise explicitly exempt all water 

quality treatment facilities. Currently, the regulations ("a" and "b'' below) appear to only 

vaguely exempt "waste treatment systems" (which presumably apply to permanent BMPs 

                                                 
50

 See, e.g., Hughey v. JMS, 78 F.3d 1523(11th Cir. 1996)(permit unavailable for construction stormwater 

discharges; ñ[p]ractically speaking, rain water will run downhill, and not even a law passed by the Congress of the 

United States can stop that.). 
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such as: detention basins, retention basins, bioswales, etc.) that are designed to meet the 

requirements of the CWA: 

a. Nationwide Permit (NWP) 43 has language that states: "Note that stormwater 

management facilities that are determined to be waste treatment systems under 33 

CFR 328.3(a)(8) are not waters of the United States, and maintenance of these 

waste treatment systems generally does not require a section 404 permit." 

b. Then 33 CFR 328.3(a)(8) states the following: "Waste treatment systems, 

including treatment ponds or lagoons designed to meet the requirements of CWA 

(other than cooling ponds as defined in 40 CFR 423.11 (m) which also meet the 

criteria of this definition) are not waters of the United States." 

EXAMPLE: Regulators could potentially allow use of the above NWP 43 or the language 

in 33 CFR 328.3(a)(8) to exempt maintenance of water quality treatment systems from 

requiring section 401 and 404 permits. However, since NWPs are renewed every five 

years they are not guaranteed to be in existence. In addition, the language in 33 CFR 

328.3(a)(8) is vague and does not specifically exempt water quality treatment so 

individual regulators may not apply this exemption uniformly to water quality treatment 

facilities. Therefore, the rule should be clarified to specifically exempt maintenance of 

these water quality treatment facilities. (p. 4-5)  

Agency Response: See summary response at 7.1. See also summary responses at 

7.4.2 and 7.4.4 regarding the agenciesô creation of exclusions for certain wastewater 

recycling and stormwater control features.  

Arizona Public Service Company (Doc. #15162) 

7.124 C. A Simple Comma Could Result in the Loss of Waste Treatment System Exemption 

Waste treatment systems (WTS) at APS facilities include, but are not limited to, 

wastewater collection features (bins, basins, channels), wastewater treatment facilities 

(cooling ponds, ash ponds, coal pile runoff collection ponds, low volume waste ponds, 

storm water sedimentation ponds), as well as various wastewater and treated water 

conveyances such as pipes, channels, and conduits that convey treated or untreated water 

to and/or from WTS already mentioned. The proposed rule states that ñwaste treatment 

systems, including treatment ponds or lagoons, designed to meet the requirements of the 

Clean Water Actò will continue to be excluded from the definition of WOTUS. The 

Agencies do not solicit comment on this exclusion because they claim it has not changed 

from the current rule. While no change to the WTS exclusion may have been intended by 

the Agencies, the Agenciesô simple addition of a comma after ñlagoonò in the WTS 

exemption will, unless addressed in the final rule, potentially subject WTS to NPDES 

permit requirements, which will result in substantial cost increases for the owners of 

these facilities. APS requests that the Agencies remove this comma from the text of the 

WTS exemption. (p. 11) 

Agency Response: See summary response at 7.1.  

National Association of Clean Water Agencies (Doc. #15505) 

7.125 Preservation and Clarification of Waste Treatment Exemption Critical 
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The draft rule preserves and clearly articulates a regulatory exemption for waste 

treatment systems, which is absolutely necessary. NACWAôs longstanding position 

supports an interpretation of CWA jurisdiction that maintains a clear articulation of the 

waste treatment exemption and we applaud the Agencies for maintaining the critical, 

existing exemption. Title 40, Section 122.2 of the U.S Code of Federal Regulations 

explicitly excludes manmade ñwaste treatment systemsò from the definition of ñwaters of 

the United States.ò This enables the proper functioning of publicly owned treatment 

works (POTWs). However, communities use a variety of approaches, ranging from green 

infrastructure (constructed wetlands, swales, etc.) and various components of municipal 

separate storm sewer systems (MS4s), to manage wet weather, which are not included in 

the exemption. NACWA does not suggest that the definition of POTW be expanded; 

however, explicit exemptions for these systems designed to meet CWA requirements 

need to be included in any final rule. In addition to waste treatment systems, the proposed 

rule exempts ñtreatment ponds or lagoons, designed to meet the requirements of the 

Clean Water Actò in 40 CFR 230.3(t)(1). Inserting language into this provision to expand 

it to cover a broader array of wet weather management practices including those 

discussed above, would be a viable solution. (p. 2) 

Agency Response: See summary response at 7.1. See also summary response at 

7.4.4 regarding the agenciesô creation of an exclusion for certain stormwater control 

features. 

Orange County Sanitation District, California (Doc. #16335.1) 

7.126 The wastewater treatment process generates biosolids which is commonly applied to 

lands such as farmlands, drought stricken areas, fire damaged areas, green belts, 

recreational areas, and landfills. Under the broad criteria of this proposed rule, land 

application sites for biosolids can be subject to regulation. Such sites are already subject 

to regulation under 40 CFR 503, which addresses the standards for the beneficial use or 

disposal of sewage sludge. To mitigate conflicting regulation, the existing rule 40 CFR 

503 should govern and therefore the waste treatment exemption should be broadened to 

include lands subject to 40 CFR 503 regulation. (p. 2) 

Agency Response: See summary response at 7.1.  

7.127 As the proposed rule and existing practice acknowledge, waste treatment systems 

designed to meet the requirements of the Clean Water Act are not waters of the U.S., and 

OCSD wants to ensure that as part of these proposed amendments spreading 

grounds/basins, treatment ponds/lagoons, and constructed treatment wetlands used as part 

of the wastewater process are subject to the same exemption. Since these facilities are 

clearly part of the treatment process, providing additional treatment, residence and 

settling prior to discharge, these facilities should be expressly recognized in the rule as 

falling under the Waste Treatment Exception. 

In addition, many water and wastewater agencies utilize spreading grounds or basins in 

order to facilitate groundwater replenishment; a vital part of water management 

throughout California. Others utilize artificially created effluent storage ponds as part of 

their treatment process. Many agencies maintain reservoirs or storage basins/ponds to 

store recycled water. These artificially created features and spreading grounds have not 
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previously been defined or regulated as "waters of the United States," and should remain 

separate. For this reason, the proposed rule should expressly include treatment 

ponds/lagoons, spreading grounds/basins, and constructed treatment wetlands within the 

scope of the Waste Treatment Exception, along with effluent storage reservoirs and 

recycled water storage facilities discussed previously. (p. 4) 

Agency Response: See summary response at 7.1. See also summary response at 

7.4.4 regarding the agenciesô creation of an exclusion for certain stormwater control 

features and summary response at 7.4.4. regarding groundwater recharge features. 

Duke Energy (Doc. #13029) 

7.128 Waste Treatment System Exclusion 

Of specific concern to Duke Energy is that under the extremely broad language of the 

proposed rule, some onsite water management systems could classified as ñwaters of the 

United States.ò Electrical generation sites commonly use many types of water 

management systems which include interconnected pipes, channels, basins, ponds and 

other features for collecting, storing and treating wastewater. 

Duke Energy has extensive water management and treatment systems as part of the 

facility design and operations at its generation sites. These systems vary by facility, but 

can include cooling ponds, discharge canals, ash ponds, industrial stormwater treatment 

ponds, settling basins, low volume waste ponds, coal pile runoff ponds, and other various 

collection ponds. These systems also include wastewater and treated water conveyances 

(such as pipes, channels and conduits) that convey untreated or treated wastewater to and 

from these features. In addition, Duke Energy maintains ñconstructed wetlandsò at some 

facilities that were built and designed for the treatment of wastewater. In some cases, 

Duke Energy also stores rain water or treated and/or partially treated industrial 

wastewater in ponds for eventual use within the facility. These storage and treatment 

systems provide important environmental benefits by allowing recycling and reuse of 

alternative water supplies and also ensures the proper handling and treatment of 

wastewater produced during the process of generating electricity. This ensures that the 

water is properly treated before it leaves a facility and these types of programs are 

encouraged by the State. 

Under the proposed rule, some of these storage and treatment systems could be 

considered ñadjacentò or ñneighboringò to other ñwaters of the United Statesò. The 

majority of these are internal water features that are already regulated at their points of 

discharge to external waters under the CWA. If such systems were considered to be 

ñwaters of the United States,ò the regulatory consequences would be substantial. The 

treatment systems would no longer be able to serve their essential purpose, which is to 

treat wastewater. For example, facilities could face an illogical situation in which an 

NPDES permit would be required for a discharge of wastewater into those treatment 

systems, and that permit would require compliance with all technology- and water 

quality-based limits before the water enters the treatment system. This would make these 

systems redundant and essentially useless for their intended purpose of controlling and 

treating waste streams requiring new expensive technologies to ñtreatò the waste stream 

before it entered the ñwaste treatment systemò as originally designed. Additional CWA 
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program requirements could also come into play, such as Section 404 permitting for 

routine maintenance of a waste treatment pond or it conveyances. 

The proposed rule includes the following language for the waste treatment exclusion: 

Waste treatment systems, including treatment ponds or lagoons, designed to meet 

the requirements of the Clean Water Act.
51

 

The agencies are not proposing any changes to the waste treatment exclusion, aside from 

two ministerial actions.
52

 However, they do not see these changes as substantive and are 

therefore not seeking any comment on it.
53

 In a Questions and Answers document on the 

proposed rule, the agencies explain that ñ[t]he proposed rule would not change, in any 

way, existing application of the waste treatment exclusion.ò
54

 However, Duke Energy is 

concerned that the current language of the waste treatment system exclusion is not 

adequate to solve the problems created by the proposed ruleôs revisions. As UWAG 

points out in their comments
55

 on the proposed rule, seemingly minor changes to the 

exclusion wording over the years have resulted in additional confusion and application of 

the waste treatment exclusion has been inconsistent. 

One area that needs clarity is how the agencies define ñdesigned to meet the requirements 

of the Clean Water Act.ò While it seems fairly straightforward, questions arise 

concerning the historical existence of many of these waste treatment systems prior to the 

enactment of the CWA. Does the exclusion apply to waste treatment systems that were 

designed and built pursuant to other statutes beside the CWA? For example, some waste 

treatment systems at Duke Energyôs sites do not have point source discharges, but instead 

discharge to groundwater. These waste treatment systems typically are not covered by 

NPDES permits, but are regulated under state permitting programs such as Floridaôs 

rigorous licensing program governing discharges to groundwater. Under Florida law 

these treatment systems must meet state groundwater standards, which include a 

provision protective of downgradient surface waters.
56

 These systems have never been 

classified as ñwaters of the United Statesò, but are clearly regulated and protective of the 

environment. However, it is not clear from the proposed ruleôs regulatory language if the 

waste treatment exclusion would be applicable, contrary to the agenciesô assertions. Duke 

Energy recommends that the waste treatment exclusion include any and all types of 

treatment or water management systems regulated under State provisions. 

The agencies also need to clarify that the waste treatment ñsystemò includes all 

conveyances, drains, pipes or ditches that carry water into or from the places where 

treatment occurs and should be considered as a holistic unit. At many facilities, there are 

drains and ditches that flow to sumps, lagoons, and other ponds, whose contents are 

eventually pumped or discharged to another pond exempted under the waste treatment 

                                                 
51

 79 Fed. Reg. at 22,263 
52

 Id. at 22,217 
53

 Id. at 22,190 
54

 EPA & U.S. Army Corps of Engineers, Questions and Answers ï Waters of the U.S. Proposal at Page 6 ï Q24, 

available at http://www2.epa.gov/uswaters/questions-and-answers-about-waters-us-proposal-pdf 
55

 UWAG comments on WOTUS Proposed Rule (November 14, 2014), Section V (D.) 
56

 Fla. Admin. Code 62-520.310(12) 
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systems (e.g., ash ponds). The entire ñsystemò needs to be defined to include all of these 

conveyance or internal features. 

Classifying waste treatment systems as jurisdictional ñwaters of the United Statesò would 

also place states in an impossible position with respect to setting and implementing water 

quality standards, including assigning a designated use for the jurisdictional water. Since 

the agencies are precluded from designating a use as ñwaste transport,ò states would be 

required to assign ñfishable, swimmableò uses these waters, unless the state performs an 

analysis that demonstrates that attaining the highest use is infeasible for one of six narrow 

reasons. Regulators would face two equally unpalatable options: attempt to impose 

patently arbitrary ñfishable, swimmableò uses for waste treatment systems, effectively 

rendering them useless for their intended purpose, or undertake the expensive, time-

consuming scientific analysis required to justify less restrictive uses and criteria. And, if 

the state chooses the first option and the ñreceiving waterò fails to meet the applicable 

criteria (which almost certainly will be the case), the regulator will need to identify the 

waterbody as impaired and develop any pollutants pecific total maximum daily loads 

(ñTMDLsò) necessary to ensure the uses and criteria are met. This would do nothing to 

protect the Nationôs waters; its only purpose would be to undermine the use of treatment 

systems designed to serve the statuteôs pollutant discharge reduction goals. (p. 43-46) 

Agency Response: See summary response at 7.1. See also summary responses at 

7.3.2, 7.4.2, and 7.4.4 regarding exclusions for certain settling basins, cooling ponds, 

and wastewater recycling and stormwater control features. 

7.129 Another specific area for discussion in this area concerns how the proposed rule would 

affect ash pond closure activities. For example, all of our sites in North Carolina will be 

undergoing ash pond closures over the next several years. All of Duke Energyôs ash 

ponds are currently covered under the waste treatment exclusion and the effluent from 

these ponds is addressed through the siteôs NPDES permit. Duke Energy expects the 

agencies to continue to include ash ponds under this exemption. As discussed previously 

in these comments, the agencies have stated publicly several times that they were not 

making any changes to the waste treatment exemption. However, even with the 

exemption in place, the proposed ruleôs expanded definitions, which are expected to bring 

in an increased number of water features deemed jurisdictional (i.e. conveyances, 

stormwater drainage areas, etc.). This will result in additional secondary impacts for pond 

closure activities. Some of these activities include development of temporary roads, 

laydown areas and borrow areas. Ultimately, this will result in additional permitting 

requirements for larger areas and increased mitigation costs. Duke Energy recommends 

that the agencies clarify that all water features that are associated with ash ponds, 

including conveyances to the pond and any upstream collection basins, be considered part 

of the entire waste treatment system and covered by the appropriate exclusion. In 

addition, Duke Energy recommends that the agencies confirm that the waste treatment 

exclusion for ash ponds and all associated internal conveyances will not change until all 

closure activities have been completed. Any redundant permitting requirements for these 

activities could lead to lengthy delays in restoring these areas. (p. 67-68) 

Agency Response: See summary response at 7.1.  
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Ameren Corporation (Doc. #13608) 

7.130 The proposed rule also indicates there will be no change to the waste treatment exclusion 

for systems designed consistent with the requirements of the Clean Water Act. However, 

Ameren energy centers have numerous ponds, lagoons or impoundments used for storage 

of storm water runoff or for waste water treatment that may fall under this proposed 

definition and may result in additional permitting or case-specific evaluations. Point 

source discharges that are covered by NPDES permits should not fall under the 

jurisdiction of WOTUS. (p. 2) 

Agency Response: See summary response at 7.1. See also summary response at 

7.4.4 regarding the agenciesô creation of an exclusion for certain stormwater control 

features.  

Florida Power & Light Company (Doc. #13615) 

7.131 The proposed rule's introduction of several broad terms, such as "tributary," "adjacent," 

"similarly situated waters," "significant nexus" and "neighboring," complicates a clear 

assessment of the proposed rule's potential to expand or alter the extent of WOTUS. The 

terms and their associated definitions expand the Clean Water Act's (CWA) jurisdiction 

over waters that are currently classified as non-jurisdictional, such as ephemeral streams 

and geographically isolated features based on current agency practice. For example, FPL 

has significant concern that the language in the proposed rule could be interpreted to 

conclude that cooling ponds at power plants could be jurisdictional if they are adjacent or 

neighboring to WOTUS. Similarly, man-made ditches or drainage swales that are 

designed to convey stormwater or wastewater to discharge points or on-site 

retention/detention ponds for subsequent, direct or indirect, discharge to a regulated 

WOTUS could be jurisdictional under the proposed rule. It is critical that the final rule 

make clear that the waste treatment system exemption includes each potential design 

feature of a waste treatment system regardless of its location near a WOTUS, and that 

cooling ponds at power plants continue to be exempted from WOTUS designation. (p. 1-

2) 

Agency Response: See summary response at 7.1. See also summary responses at 

7.3.2, 7.4.2, and 7.4.4 regarding exclusions for certain cooling ponds and wastewater 

recycling and stormwater control features.  

7.132 The proposal removes the "cooling ponds" exception contained in the original exclusion. 

The original exclusion stipulates that WOTUS do not include "waste treatment systems, 

including ponds or lagoons designed to meet the requirements of this act (other than 

cooling ponds as defined in 40 C.F.R. 423.II (m) which also meet the criteria of this 

definition) ...',
57

 The current proposal removes this parenthetical reference, While it is 

appropriate to remove this language as that definition no longer appears in 40 C.F.R. 423, 

we urge the inclusion of additional regulatory language that clearly exempts cooling 

ponds from WOTUS classification. 
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The proposal also adds a comma after "lagoons" in the original exemption. This 

grammatical modification is a substantive change that could unintentionally limit the 

exemption to only ponds or lagoons. While we believe the agencies' view is that the rule 

refers to all waste treatment systems, not just ponds and lagoons, the punctuation error 

should be addressed so as not to undermine the scope and intent of the exemption. 

With respect to the exemption itself, the preamble appropriately notes that "[w]here 

waters would be determined to be jurisdictional under the proposed rule, applicable 

exemptions in the CWA would continue to preclude application of CWA permitting 

requirements.
58

 We believe the agencies have not intentionally sought to limit the scope 

of the existing waste treatment system exemption; however, the inclusion of additional 

terms such as "adjacency" and "neighboring" create further uncertainty around 

jurisdictional designations that could potentially result in permitting delays and confusion 

for regulators and project applicants. As a result, the final rule should include language 

that clarifies what specific waste treatment system components are exempt in order to 

minimize applicants' and permitting agencies' confusion. 

Adding specificity to the components of exempt waste treatment systems is essential to 

promoting the regulatory clarity intended through this rulemaking and will ensure that the 

exemption is not unintentionally undermined. For example, many power plants use large 

reservoirs for cooling water as part of a closed-cycle recirculating system (CCRS). 

Traditionally, these are not considered WOTUS as they are created to allow water heated 

by generation equipment to cool off before being reused. However, under the proposed 

rule, many such systems could be deemed jurisdictional due to their proximity to 

WOTUS. If these ponds are designated as WOTUS, they would be subject to additional 

restrictions or even prevent the use of such ponds for CCRS, undermining the intent of 

the recently-finalized standards for cooling water intake structures under CWA Section 

316(b). Additionally, utilities also use surface drainage ditches and ponds to ensure 

compliance with existing Spill Prevention, Control and Countermeasures (SPCC) 

regulations and comply with both the CWA and the Oil Pollution Act, as well as state and 

local-level water quality laws. In some cases, the ditches are part of an overall system to 

capture oil and other spills well before reaching regulated WOTUS. These ditches and 

ponds should remain expressly exempted from WOTUS. We also recommend that any 

system constructed and maintained as a water quality treatment system, whether under 

federal or state authority, should be covered under the exemption. 

Thus, we recommend regulatory language stating that the waste treatment system 

exemption includes at least the following components (see proposed regulatory language 

below): 

Å Treatment ponds and lagoons 

Å Drainage ditches 

Å Stormwater detention/retention ponds 

Å Cooling water impoundments 
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Å Spill diversion ditches and containment ponds 

Å Polishing ponds 

Å Ditches and canals that connect units of a waste treatment system 

Å Wastewater treatment tanks, including oil-water separators and sumps, and 

piping/conveyances 

We also urge that the final rule make clear that a waste treatment system should be 

exempted if it was designed for the purpose, in whole or in part, of treating any type of 

waste considered a pollutant under the CWA, and the system was constructed in uplands 

or not in WOTUS. Further, if the construction of the waste treatment system pre-dated 

the CWA and the agencies' expansion of jurisdictional inclusion of adjacent wetlands, the 

system should also be expressly exempted. (p. 3-5) 

Agency Response: See summary response at 7.1. See also summary responses at 

7.3.2, 7.4.2, and 7.4.4 regarding exclusions for certain cooling ponds and wastewater 

recycling and stormwater control features.  

7.133 We recommend the following regulatory revision to 33 CFR 328.3(b),
59

 with additions 

underlined bold. 

(b) The following are not "waters of the United States" notwithstanding whether 

they meet the terms of paragraphs (a)(1) through (7) of this section- 

(1) Waste treatment systems, including treatment ponds or lagoons, designed to 

meet the requirements of the Clean Water Act or an applicable state water 

quality law or r egulation. Waste tr eatment systems include, but are not 

limited to, the following features: 

(i) Tr eatment ponds and lagoons; 

(ii) Drainage ditches; 

(iii) Stormwater detention/retention ponds; 

(iv) Cooling water impoundments; 

(v) Spill diversion ditches and containment ponds; 

(vi) Polishing ponds; 

(vii) Ditches and canals that connect units of a waste treatment system; 

and 

(viii) Wastewater tr eatment tanks, including oil-water separators and sumps, 

and piping/conveyances. 

The agencies should also define such waste treatment features out of WOTUS definitions 

in existing regulatory guidance documents (p. 3-5) 
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Agency Response: See summary response at 7.1. See also summary response at 

7.4.4 regarding the agenciesô creation of an exclusion for certain stormwater control 

features. 

Murray Energy Corporation (Doc. #13954) 

7.134 édespite the claim that the existing exclusion for waste treatment systems has been 

preserved, the Agencies have proposed clerical changes to the exclusion that appear to 

have the effect of narrowing it. The following marked text highlights the difference 

between the existing exclusion and the proposed one: 

Existing. Waste treatment systems, including treatment ponds or lagoons 

designed to meet the requirements of CWA (other than cooling ponds as defined 

in 40 C.F.R. § 423.11(m) which also meet the criteria of this definition) are not 

waters of the United States. 

Proposed. Waste treatment systems, including treatment ponds or lagoons, 

designed to meet the requirements of the Clean Water Act. 

Comparison. Waste treatment systems, including treatment ponds or lagoons, 

designed to meet the requirements of the Clean Water Act. 

The addition of a comma after ñlagoonsò would presumably make all waste treatment 

systems ï not just treatment ponds or lagoons ï subject to the ñdesigned to meetò 

standard. This clerical change could have an unintended substantive effect of narrowing 

the exclusion by making all waste treatment systems ï not just treatment ponds or 

lagoons ï subject to the ñdesigned to meetò standard. This is a particular concern for 

Murray and the coal mining industryéwastewater treatment systems at surface coal mine 

sites are, as they must be, designed to meet the requirements of SMCRA. We question the 

Agenciesô characterization of this as being an ineffectual ñclericalò revision. If the 

Agencies did not intend to alter the wastewater treatment system exemption in any way, 

as they claim, then it is hard to see why there is even a need for this change. (p. 19-20) 

Agency Response: See summary response at 7.1.  

The Florida Electric Power Coordinating Group, Inc. (Doc. #13993) 

7.135 éA specific concern is that some waste treatment systems could be seen as being waters 

of the United States under the extremely broad language of the proposed rules. Examples 

of such waste treatment systems include cooling ponds, ash ponds, industrial stormwater 

treatment ponds, rapid infiltration basins, settling basins, etc. Many such waste treatment 

systems very likely will be "adjacent" or "neighboring" under the proposed definition, 

due to Florida's unique, low gradient topography. If such waste treatment systems are 

considered to be waters of the United States, the regulatory consequences would be 

enormous. The treatment systems would no longer be able to serve their essential purpose 

(which is to treat wastewater), because EPA's regulations specifically state that waste 

assimilation and transport cannot be designated uses of waters of the United States. 40 

CFR §131.10(a). 

Capturing such treatment works as waters of the United States would be an absurd policy 

choice, because permitted waste treatment systems cannot possibly be part of the aquatic 
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inventory that Congress intended to protect under the CWA (in contrast to some 

wetlands, that do warrant protection). To assert that waste treatment systems are waters 

of the United States would be to negate their status as waste treatment systems. Although 

permitted waste treatment systems potentially could impact nearby jurisdictional waters, 

asserting jurisdiction is not a sensible approach to addressing potential impacts. 

Alternatives include reliance on state licensing agencies (in states that have groundwater 

standards protective of downgradient surface waters), facilitating management of 

potential impacts through EPA's oversight of the CWA nonpoint source continuing 

planning process, or relying on potential impacts to be addressed under the TMDL 

program. 

The current language of the waste treatment system exclusion is not adequate to solve the 

problems created by the proposed rule revisions, because courts have tended to interpret 

exclusions very narrowly. For example, in one case the court held that the exclusion is 

available only if the waste treatment system is completely self-contained (presumably 

meaning it cannot discharge to groundwater that migrates to surface waters) or is 

authorized under an NPDES permit. Northern California River Watch v. City of 

Healdsburg, 496 F.3d 993 (9th Cir. 2007). In Florida, virtually all groundwater migrates 

to nearby surface waters, and treatment systems that do not have point source outfalls are 

not covered under NPDES permits (though the discharges to groundwater are regulated 

under state law). Thus, there is an acute need for changes to the proposed rule revisions. 

Recommendation 

The FCG-EC recommends that in the final rule the agencies decline to utilize the 

significant nexus concept to extend jurisdiction categorically to "other waters" that are 

neighboring or adjacent to traditionally navigable waters (or their tributaries). This would 

substantially address most of the FCG-EC's concerns with respect to both waste treatment 

systems as well as CWA §404 permitting more generally. Alternatively, the FCG-EC 

recommends that this definition of "waste treatment system" be included in the final rule: 

A ''waste treatment system" is an impoundment or other body of water that is 

created primarily to treat pollutants pursuant to the Clean Water Act or State law. 

It includes treatment ponds or impoundments created prior to the enactment of the 

Clean Water Act in 1972, and also includes treatment ponds or impoundments 

created in ''waters of the United States" where construction of the pond or 

impoundment is authorized by a federal regulation or permit that takes into 

account impacts on the aquatic ecosystem. It also includes all treatment systems 

regulated under a NPDES permit. It includes treatment ponds or impoundments 

that do not have point source outfalls and discharge to groundwater, if the 

groundwater discharges are licensed by a State environmental agency and 

applicable State groundwater regulations account for impacts to surface waters. A 

waste treatment system includes any appurtenant features, including, but not 

limited to, ditches, canals, and other waterways that convey wastewater or treated 

water to or from features where treatment occurs. (p. 4-5)  

Agency Response: See summary response at 7.1. See also summary responses at 

7.3.2, 7.4.2, and 7.4.4 regarding exclusions for certain cooling ponds and wastewater 

recycling and stormwater control features. 
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NRG Energy, Inc. (Doc. #13995) 

7.136 éNRG understands the rationale for correction of an outdated regulatory reference; 
however, we strongly disagree with the Agencies ' suggestion that the change is not 

substantive for the following reasons. 

Specifically, the deletion of the cross- reference is of special concern with regard to 

perched cooling ponds. Historically these ponds have been considered to be part of 

permitted wastewater treatment systems, designed to dissipate heat prior to cooling water 

being discharged to surface waters. As such, these ponds have been exempt from 

consideration as either waters of the state or waters of the U.S. However, cooling ponds 

may lie within the floodplain area of "traditionally navigable waters" or may be in close 

proximity to such jurisdictional water. Cooling ponds may also be "adjacent" ("borders, 

contiguous or neighboring") to WOTUS and separated from traditionally jurisdictional 

waters by man-made dikes or barriers, and therefore could be considered as WOTUS 

under the proposed definition. 

The complete lack of specific reference in the proposed rule to perched cooling ponds or 

the use of ponds for cooling purposes is problematic in light of the set of new and 

expanded definitions discussed above, which blur the distinction between a designated 

wastewater treatment system and a WOTUS.  

Another concern involves existing wastewater treatment collection and conveyances 

historically deemed to meet the current interpretation as components of a permitted 

treatment system, because they do not directly discharge into a lake, stream, or river 

unless through an authorized (i.e., permitted) outfall. As mentioned above, the broadened 

definitions included in the proposed rule could be applied to these storm and process 

water conveyances (influent and effluent) and holding ponds which historically have 

been excluded from WOTUS determination, in turn requiring the installation of 

significant and costly, but unnecessary and redundant new controls to be built to protect 

these waters, which are already part of a permitted wastewater system. 

Because the above mentioned terms are not explicitly identified in the proposed rule 

definitions, and to eliminate the risk of unintended and unwarranted jurisdiction, NRG 

recommends the following additions to the definition of "Waters of the US": 

Revise 40 CFR 230.3 (t) (1) as follows: 

"Waste treatment systems and their associated conveyances, including treatment and 

perched cooling ponds or lagoons, designed to meet the requirements of the Clean Water 

Act." and,  

Revise 40 CFR 230.3 (t) (5) (ii) as follows: 

"Artificial lakes or ponds created by excavating and/or diking dry land and used 

primarily for such purposes as stock watering, irrigation, cooling, storage/ retention, 

settling basins, or rice growing."  

On a similar note relating to impoundments, the following was taken from the preamble: 

"The agencies also note that an impoundment of a water that is not a waters of the United 

States can become jurisdictional if, for example, the impounded waters become 

navigable-in-fact and covered under paragraph (a)(l)".( Id. at 22201). This statement was 
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likely intended to exclude waste treatment systems from waters of the United States; 

however, it should be clarified with specific language identifying perched cooling 

pond/permitted wastewater system component exclusions, as discussed above. (p. 6-7) 

Agency Response:  See summary response at 7.1. See also summary responses at 

7.3.2, 7.4.2, and 7.4.4 regarding exclusions for certain cooling ponds and wastewater 

recycling and stormwater control features.  

Southern Company (Doc. #14134) 

7.137 The Agencies Must Resolve a Clerical Error That Could Undermine Their Intentions 

of Preserving the Existing Waste Treatment System Exemption 

This historical waste treatment exclusion is vitally important to electric utilities as it 

applies to operational units such as ash ponds and thermal treatment systems. And, while 

the agencies claim to have preserved the existing exclusion, a proposed clerical change to 

the exclusion, involving the insertion of a single comma,
60

 may have the effect of 

narrowing it. In discussions with EPA during the comment period, the agency has 

reiterated its commitment to maintaining the exclusion and has signaled its willingness to 

correct this error in the final rulemaking. 

The addition of a comma after ñlagoonsò could be construed to make all waste treatment 

systemsðnot just treatment ponds or lagoonsðsubject to the ñdesigned to meetò 

standard. To the extent there is any doubt that the comma after ñlagoonsò is a scrivenerôs 

error that would potentially change the scope of the exemption, we note that none of the 

eight States that have ñstate watersò definitions modeled on the federal standard have 

included a comma after ñlagoons.ò (See, e.g., New York, New Jersey, New Mexico, 

Oklahoma, Louisiana, South Carolina, South Dakota, and Virginia). As such, we propose 

the following correction: ñWaste treatment systems, including treatment ponds or lagoons 

designed to meet the requirements of the Clean Water Act.ò (p. 47-48) 

Agency Response: See summary response at 7.1.  

Southern Illinois Power Cooperative (Doc. #14402) 

7.138 The Agencies should preserve an inclusive wastewater treatment system exclusion, and 

provide an on-site water and wastewater management exclusion, to avoid disrupting 

hundreds of thousands of existing industrial operations nationwide; thus impeding 

development of needed new infrastructure, and imposing substantial new regulatory 

burdens on the regulated community, States, and the Agencies themselves. (p. 11) 

Agency Response: See summary response at 7.1. See also summary responses at 

7.3.2, 7.4.2, and 7.4.4 regarding exclusions for certain settling basins, cooling ponds, 

and wastewater recycling and stormwater control features.  
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 The proposed exclusion provides ñWaste treatment systems, including treatment ponds or lagoons, designed to 

meet the requirements of the CWAò are not waters of the United States.ò 
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Golden Spread Electric Cooperative, Inc. (Doc. #14422) 

7.139 The Agencies are not proposing any change to this exemption. However, this exclusion 

has historically suffered from ambiguity, which is not surprising, as the Agencies do not 

provide a definition of what they consider to be a "waste treatment system." The 

Agencies do not explain if features that manage water (or convey water through ditches 

or other structures) but do not provide treatment to meet limits or other standards are 

exempt. For example, manmade basins and ponds serve a myriad of environmental and 

process purposes and do so in an environmentally responsible manner. It is also common 

for facilities to have stormwater retention basins to manage regulated storm water. To 

render these features "waters of the United States" would make them prohibitively 

expensive and would eliminate their viability. As such, Golden Spread recommends 

extending the waste treatment exclusion to manmade basins, in addition to those 

constructed for stock watering, irrigation or settling basins. (p. 7) 

Agency Response: See summary response at 7.1. See also summary responses at 

7.3.2, 7.4.2, and 7.4.4 regarding exclusions for certain cooling ponds and wastewater 

recycling and stormwater control features. 

National Lime Association (Doc. #14428.1) 

7.140 6. ñIsolatedò as used in the Definition of ñWetlandsò is Another Term Which Needs 
to be Defined and the Definition of ñWetlandsò Needs to Clarified. 

é b. ñWetlandsò: Although ñwetlandsò is defined in the regulatory text of the proposed 

rule, as the proposed rule is currently written, the definition can be construed to include 

an area where stormwater runoff is held to allow it to evaporate and thereby avoid its 

discharge into another water which is, or might be, jurisdictional. Such features were 

created and exist solely for that functional purpose and would thus should fall within the 

exclusion for waste treatment systems provided under §328.3(b)(1) and the 

corresponding sections under the related C.F.R. parts (hereafter collectively referred to as 

the §328.3(b)(1) exclusion). While we believe that this exclusion would apply, because of 

the broad public belief that the proposed rule expands WOTUS jurisdictional and because 

of the overall ambiguity of the regulatory text as currently written (discussed throughout 

these comments), the Agencies need to reconfirm that such features do qualify as waste 

treatment systems and pursuant to §328.3(b)(1) are not to be considered jurisdictional 

wetlands. 

If, however, the Agencies do not agree that such features qualify for the §328.3(b)(1) 

exclusion, they should nonetheless be classified as non-jurisdictional along the same lines 

provided for the several other features which the proposed rule would expressly exclude 

from being jurisdictional, see, e.g., proposed Ä328.3(b)(5)(ii) (ñArtificial lakes or ponds 

created by excavating and/or diking dry land and used exclusively for such purposes as 

stock watering, irrigation, settling basins, or rice growing.ò),
61

 79 Fed. Reg. at 22263, and 
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 As written, the exclusion provided under §328.3(b)(5)(ii) appears to apply solely to agriculture and farming. 
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Ä328(b)(5)(v) (ñWater-filled depressions created incidental to construction.ò).
62

 Id. (p. 

10-11) 

Agency Response: See summary responses at 7.1., 7.4.2, and 7.4.4. 

Synagro Technologies, Inc. (Doc. #14565) 

7.141 The Waste Treatment Exemption Should Specifically Include Land Applications Sites for 

Biosolids 

Synagro appreciates that the Proposed Rule explicitly specifies that EPA will not change 

the longstanding regulations that exclude ñwaste treatment systemsò designed to meet the 

requirements of the CWA (and prior converted cropland) from the definition of ñWaters 

of the United States.ò (79 FR 22217). As such, the Proposed Rule maintains and clearly 

articulates the exemption for waste treatment systems designed to meet the requirements 

of the CWA. Synagro understands that the ñwaste treatment systemsò exclusion from 

additional regulation from the Proposed Rule will include biosolids management 

performed in compliance with the Part 503 regulation.
63

 These regulations provide an 

essential component of the existing regulatory framework that ensures effective 

wastewater agency operations. 

The retention of the waste treatment exemption is one of the highest priorities for 

wastewater agencies and their biosolids management service providers. Synagro also 

endorses the proposed ruleôs clarification that EPA does not intend alter the regulation of 

groundwater at the federal level and, in fact, the proposed rule codifies a number of the 

waters and features that EPA has by longstanding practice generally considered not to be 

ñWaters of the United States.ò (Id. at 22218) Nevertheless, Synagro is concerned that 

without clear and definitive language expressly provided in the Final Rule that it can be 

inferred that the increased federal jurisdiction over lands (by calling them ñnavigable 

watersò) could easily be construed as establishing a new federal power would cause an 

impediment ordinary farming practice of utilizing biosolids as a fertilizer. Specifically, 

the lack of clarity in the Proposed Rule as to what is included in the waste treatment 

exemption will create regulatory barriers to the effective implementation of biosolids 

land application projects without a commensurate benefit to the environment. 

The wastewater treatment process generates biosolids which is applied to lands which 

includes farm land, drought stricken areas, fire damaged areas, green belts, and 

recreational areas. Under the broad criteria of this Proposed Rule, land application sites 

for biosolids can be subject to Proposed Rule designation and requirements. As stated 

before, such sites are already subject to CWA regulation by EPA under the Part 503 Rule 

which addresses control of coincidental wastewater and runoff which may collect during 

the handling, interim storage and processing of biosolids for land application. To mitigate 

conflicting regulation, the existing Part 503 provisions should govern and therefore the 
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 As written, the §328(b)(5)(v) exclusion appears to apply solely to construction. 
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 See 40 C.F.R. Ä35.2005(b)(12), defining ñcomplete waste treatment systemò as ñall the treatment works necessary 

to meet the requirements of title III of the [CWA], involving . . . the ultimate disposal, including recycling or reuse, 

of the treated wastewater and residues which result from the treatment process.ò (Emphasis added) 
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waste treatment exemption should be broadened to expressly include in the final rule that 

lands already subject to Part 503 land application requirements. (p. 2) 

Agency Response: See summary response at 7.1.  

National Rural Water Association (Doc. #14623) 

7.142 We do not believe that a new rule should result in changing the historic regulatory 

understanding for coverage of water infrastructure. Any final rule should retain the 

current exclusion (33 CFR 328.3(a) and 40 CFR 122.2) for ñwaste treatment systemsò 

and clarify that that the exclusion includes similar practices implemented by drinking 

water treatment systems. (p. 4) 

Agency Response: See summary response at 7.1.  

Berkshire Hathaway Energy Company (Doc. #14650) 

7.143 A. The Agencies Should Clarify That Waste Treatment Systems Not Subject To Effluent 

Limitations or Otherwise Subject to Regulation are Exempt from Waters of the U.S. 

The Agencies state that no changes are being proposed to the longstanding exclusion for 

waste treatment systems designed to meet the requirement of the Clean Water Act.
64

 The 

waste treatment exemption has historically included surface impoundments or settling 

ponds that are part of a waste treatment system at an electric generation facility. 

However, if the Agencies proceed with the proposed expansion of the definition of waters 

of the U.S., changes will be required to the existing exemption for waste treatment 

systems because utilities will be required to rely on the waste treatment system 

exemption to a greater degree. 

To illustrate, certain surface impoundments and settling ponds that may be considered as 

part of a waste treatment system may not be subject to effluent limitations under the 

Clean Water Act because the water is used in a closed-cycle system and is not 

discharged. Such surface impoundments and settling ponds have not historically been 

considered waters of the U.S. because they were not considered wetlands. Accordingly, 

companies have not needed to rely on the waste treatment exemption for exclusion of 

certain waste water systems. However, under the proposed expanded definition of waters 

of the U.S., these waste water systems could become jurisdictional. Accordingly, the 

waste treatment system exemption should be modified to specifically exempt waste 

treatment systems that are not subject to effluent limitations. In addition, waters that may 

otherwise be subject to future regulations, such as updated effluent limitation guidelines 

or coal combustion residual rules, should specifically be included in the exemption of 

waste treatment systems. (p. 4) 

Agency Response: See summary response at 7.1. See also summary responses at 

7.3.2 and 7.4.4 regarding exclusions for certain settling basins, cooling ponds, and 

stormwater control features.  
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 Id. at 22217. [Definition of ñWaters of the United Statesò Under the Clean Water Act, 79 Fed. Reg. 76 at 22193 

(April 21, 2014).] 
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American Public Power Association (Doc. #15008) 

7.144 APPA has concerns that the proposed rule indicates that the agencies would interpret the 

waste treatment exclusion to mean that no waste treatment system qualifies for the 

exclusion unless the system was designed consistent with the requirements of the CWA. 

79 Fed. Reg. at 22,199. Therefore, facilities designed prior to passage of the CWA could 

be in question under the proposed rule. Clarification of the waste treatment exclusion is 

critical for APPAôs members, as they must be able to rely on the exclusion. The agencies 

should address which features and waters can be considered a waste treatment system. 

Moreover, the agencies should clarify that all on-site management of water, including 

transport, storage, treatment, and use, are non-jurisdictional. Any discharges into waters 

of the U.S. that result from these activities are already covered under Section 402 of the 

CWA. The agencies should engage with stakeholders that rely on the waste treatment 

exclusion to understand the confusion and unpredictability that surrounds this exclusion. 

After having these critical stakeholder discussions, the agencies should propose a revised 

rule that addresses the waste treatment exclusion and provides some much needed clarity 

for regulators and the regulated public. (p. 9-10) 

Agency Response: See summary response at 7.1. See also summary responses at 

7.3.2, 7.4.2, and 7.4.4 regarding exclusions for certain settling basins, cooling ponds, 

and wastewater recycling and stormwater control features.  

Utility Water Act Group (Doc. #15016) 

7.145 5. Implications for § 316(b) Regulation of Cooling Water Intake Structures 

The definition of WOTUS also determines the applicability of EPAôs CWA Ä 316(b) 

rules for new and existing facilities, which apply to facilities that withdraw ñcooling 

waterò from WOTUS and have any sort of NPDES permit. Although many facilities 

withdraw cooling water from natural waters, many others withdraw cooling water from 

purpose-built ponds or impoundments designed to capture on-site stormwater and 

snowmelt, ensure adequate cooling water supply, and reduce withdrawals from nearby 

jurisdictional waters. Some of those ponds also receive and remove heat from condenser 

cooling water, in which case they should fall within the waste treatment system 

exclusion. But others do not and, given their likely location (adjacent and connected, 

directly or indirectly, to jurisdictional waters), could be reclassified as WOTUS. Where 

the cooling impoundment is self-contained and does not require withdrawals from any 

jurisdictional water, reclassifying the impoundment as a WOTUS would trigger 

application of the § 316(b) rule and the substantial costs associated with that rule. 79 Fed. 

Reg. 48,300, 48,383-401 (Aug. 15, 2014); EPA, EPA-821-R-14-001, Economic Analysis 

for the Final Section 316(b) Existing Facilities Rule (May 2014), available at 

http://water.epa.gov/lawsregs/lawsguidance/cwa/316b/upload/Cooling-Water_Phase- 

4_Economics_2014.pdf. And where cooling water is replenished by withdrawing make-

up water from a WOTUS, classifying the pond as jurisdictional would create enormous 

confusion regarding the point of compliance with the § 316(b) rules. (p. 28-29) 

Agency Response: See summary response at 7.1. See also summary response at 

7.3.2 regarding exclusion of certain cooling ponds.  
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7.146 The Agencies say that they are neither changing nor seeking comment on the waste 

treatment system exclusion here. 79 Fed. Reg. at 22,189 col. 2, 22,190 col. 1. But the 

Agencies, perhaps unintentionally, have made at least one change ï the addition of a 

simple but crucial comma ï that could be misinterpreted as narrowing this important 

exclusion. See infra p. 73. In meetings with industry and in various public statements, the 

Agencies have stressed their desire to maintain the status quo with respect to waste 

treatment systems and other industrial features not currently regulated as jurisdictional 

waters. Below, we explain why it is important for the Agencies to avoid unintended 

ñregulation by punctuationò that could change the status quo for many waste treatment 

systems appropriately treated as non-jurisdictional at steam electric plants and other 

industrial facilities. If the Agencies intend their proposed definition of waters of the 

United States to cover any industrial waters, including any waste treatment system 

components of the type discussed below, which typically have not been considered 

jurisdictional, they may do so only after fully assessing the costs and other regulatory 

consequences, and providing adequate notice and an opportunity to comment. (p. 66-67) 

Agency Response: See summary response at 7.1.  

7.147 Waste treatment systems vary by facility, but at electric generating stations, they typically 

include: wastewater collection features (such as bins, basins, and channels), wastewater 

treatment facilities (such as cooling ponds, ash ponds, physical/chemical treatment tanks, 

dewatering bins, coal pile runoff collection ponds, raw water clarifier ponds, sludge 

management ponds, low volume waste ponds, and stormwater sedimentation ponds), and 

wastewater and treated water conveyances (such as pipes, channels, and conduits) that 

convey untreated or treated wastewater to and from these features. Waste treatment 

systems also include stormwater retention/detention basins at service centers, substations, 

and other fixed facilities. Waste treatment systems also include SPCC structures located 

at generating plants and other types of fixed facilities (e.g., substations, transmission 

poles) containing transformers. 

Some components of a waste treatment system may be enclosed (e.g., in a building or a 

pipe), while other components typically are outdoors (e.g., an ash pond, cooling lake or 

pond, or a runoff collection pond). The electric utility industry commonly uses systems of 

interconnected pipes, channels, basins, ponds, and other features for collecting and 

treating wastewater. As EPA has acknowledged, ñ[s]ystems for handling the products of 

coal combustion by hydraulicéconveyors [(i.e., by water)] have been used for 50 years 

or more.
65

 

EPA has long recognized that the collection and treatment of waste in ponds or 

impoundments is an important component of effective waste treatment. Indeed, the 

Agencyôs effluent limitations guidelines for the steam electric power generating category 

include technology-based limitations predicated on the level of control achievable by 

ñash ponds.ò Ash ponds hold and treat ash transport water via the settling of solids, or 

sedimentation. ñSedimentation processes promote gravity settling of solid particles to the 

bottom of the water column where accumulated solids are removed.ò American Water 

                                                 
65

 EPA, Development Document for Final Effluent Limitations Guidelines, New Source Performance Standards, and 

Pretreatment Standards for the Steam Electric Point Source. 
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Works Association, Water Quality and Treatment 163 (4th ed. 1990); see also Mackenzie 

Davis & David Cornwell, Introduction to Environmental Engineering 189 (2d ed. 1991). 

Supplemental treatment ï for example, the addition of polymers or flocculants ï can be 

designed economically by treating portions of ash transport water separated into 

treatment ñcells.ò 

Ash transport water is just one example of the type of wastestream that steam electric 

plants manage and treat in ponds or impoundments. As another example, coal-fired plants 

generally collect sediment-laden runoff from coal piles and then convey that sediment to 

coal pile runoff collection ponds where the sediment is allowed to settle out of the water 

before the water evaporates, is re-used, or, in many cases, is discharged. 

Coal-fired power plants are not alone in using ponds or impoundments to treat 

wastewater. Like coal-fired plants, gas- and oil-fired plants, as well as nuclear plants, 

produce a variety of low volume wastewater and stormwater from the generating site. 

That water must be managed and treated to ensure compliance with permit requirements. 

Waste treatment ponds are an effective and proven technology for meeting such 

requirements ï so much so that EPA itself identifies both wet and dry ponds as ñbest 

management practicesò for controlling pollutant discharges from stormwater. See EPA, 

Water: Best Management Practices, Post-Construction Stormwater Management in New 

Development & Redevelopment, 

http://water.epa.gov/polwaste/npdes/swbmp/PostConstruction-Stormwater-Management-

in-New- Development-and-Redevelopment.cfm (last updated July 2, 2014). 

The treatment of heat is another important example of waste treatment systems at electric 

generating stations. Steam electric plants use condenser cooling water to transfer waste 

heat. Heated water from the plant may be conveyed to a cooling pond or impoundment, 

where the heat is treated by dissipation to the air. Cooled water within the cooling pond 

can be pumped back into the plant to start the cooling process again (in a closed loop 

system) or discharged to downstream ñwaters of the United Statesò (subject to CWA Ä 

402 permitting requirements, including limits governing waste heat). Many of these 

features are man-made reservoirs that were created purposefully to serve an industrial 

facility, and they are different from natural waterbodies. As an example, most power 

plant cooling impoundments located in Texas are designed specifically for heat 

dissipation. Moreover, in most cases, the man-made features would not exist without the 

power plant. 

Similarly, areas that might otherwise contain features consistent with jurisdictional 

wetlands (or ñwaters of the United Statesò), such as hydrophytic vegetation and hydric 

soils, can in fact be waste treatment systems. For example, EPA has recognized and 

encouraged the use of ñconstructed wetlandsò for wastewater treatment. See, e.g., EPA, 

EPA/625/1-88/022, Design Manual: Constructed Wetlands and Aquatic Plant Systems for 

Municipal Wastewater Treatment at 15 (Sept. 1988), available at 

http://water.epa.gov/type/wetlands/upload/design.pdf. EPA also considers wetlands 

restoration a method of abating pollution from nonpoint and point sources. See EPA, 

EPA-841-B-05-003, National Management Measures to Protect and Restore Wetlands 60 

and Riparian Areas for the Abatement of Nonpoint Source Pollution at 43 (July 2005), 

available at http://www.epa.gov/owow/nps/wetmeasures/; EPA, EPA/832-R-93-005, 

Constructed Wetlands for Waste Water Treatment and Wildlife Habitat, 17 Case Studies 
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(Sept. 1993), available at http://www.epa.gov/owow/wetlands/pdf/ConstructedWetlands-

Complete.pdf. 

As this short overview demonstrates, water features ranging from constructed wetlands to 

ponds, lagoons, basins, and other impoundments, along with the ditches, channels, and 

canals that convey waste to and from those features, typically play an important role in 

waste treatment systems used at electric generating stations and related transmission and 

distribution facilities. They provide important environmental benefits by facilitating the 

proper handling and treatment of wastes produced during the process of generating, 

transmitting, and distributing electricity, ensuring that pollutant discharges are properly 

controlled before they discharge through a regulated point source to WOTUS. 

If these waste treatment systems or their components were deemed WOTUS as a result of 

the Proposed Rule (for instance, as a result of their ñadjacencyò to a jurisdictional water), 

facilities would face the incongruous situation whereby an NPDES permit would be 

required for a discharge of wastewater or other fluids or substances into its treatment 

system,
66

 and that permit would require compliance with all technology- and water 

quality-based limits before the water enters the treatment system. This would make those 

features redundant and essentially useless for their intended purpose. It also would add 

exorbitant costs (mostly borne by the ratepayers) for replacement systems that provide 

li ttle or no additional benefit.
67

 Alternative technologies, if practicable or available at all, 

could create their own environmental issues, for example by increasing impervious cover 

and requiring additional energy for pumping. Likewise, a Corps § 404 permit would be 

required for essential maintenance of waste treatment systems and the placement of 

control features or other structures within these features. (p. 67-71) 

Agency Response: See summary response at 7.1. See also summary responses at 

7.3.2, 7.4.2, and 7.4.4 regarding exclusions for certain cooling ponds and wastewater 

recycling and stormwater control features. 

7.148 B. Exclusion of All Parts of a Waste Treatment System Is Consistent with the 

Language of the Statute and Congressional Intent. 

Exclusion of treatment facilities from the definition of the WOTUS is consistent with the 

language of the statute and Congressional intent. These treatment facilities function as 

NPDES ñend-of-pipeò treatment technologies and form an integral part of the total plant 

production and treatment process. Congress did not expect that EPA would view 

treatment facilities as regulated waters or regulate discharges into treatment facilities. 

                                                 
66

 Although Ä 122.45 of the NPDES regulations authorizes the establishment of ñinternal waste stream[ ]ò limits 

where compliance monitoring at the point of discharge to WOTUS is impractical or infeasible, the authority to 

impose those limits is based on control of discharges from the point source to WOTUS. 40 C.F.R. § 122.45(h). 
67

 State regulators also would face additional costs, since they would have to establish water quality standards for 

those waterbodies. As discussed supra pp. 13-16 and infra p. 63, absent a waste treatment system exclusion, EPAôs 

Water Quality Standards rule, 40 C.F.R. § 131.10, forces regulators to choose between assigning patently arbitrary 

ñfishable, swimmableò uses and associated criteria on manmade systems for which such uses are wholly 

inappropriate or spending their scarce time and treasure performing ñuse attainability analysesò in the hopes of 

justifying less restrictive uses and criteria.  
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Instead, Congress intended that each company would be free to make ñits own, 

innovativeédecisionò on how to meet end-of-pipe standards.
68

 

The plain language and structure of the CWA reflects Congressional intent that waste 

treatment systems would be viewed as components of point sources or facilities, not as 

WOTUS. The CWA defines ñpoint sourceò as any ñdiscrete conveyanceéfrom which 

pollutants are or may be discharged.ò CWA Ä 502(14), 33 U.S.C. 1362(14) (emphasis 

added). Waste treatment systems are upstream of the point of discharge and thus are part 

of the system ñfrom whichò ï not into which ï pollutants are discharged within the 

meaning of the CWA. Id. Both the plurality opinion and Justice Kennedyôs opinion in 

Rapanos identify and accept this important distinction and recognize that the CWA 

definitions conceive of ñpoint sourcesò and ñnavigable watersò as separate and distinct 

categories. Rapanos, 547 U.S. at 735 (plurality), 771 (Kennedy, J.).
69

 Excluding waste 

treatment systems from jurisdiction is essential to maintaining this distinction. (p. 71-72) 

Agency Response: See summary response at 7.1. See also summary responses at 

7.3.2, 7.4.2, and 7.4.4 regarding exclusions for certain settling basins, cooling ponds, 

and wastewater recycling and stormwater control features.  

7.149 The waste treatment system exclusion is one important tool for avoiding those 

implications and preventing conflicts with NPDES requirements. (p. 73-74) 

Agency Response: See summary response at 7.1.  

7.150 Both Agenciesô definitions include a parenthetical cross-reference to ñcooling ponds as 

defined in 40 CFR 423.11(m) which also meet the criteria of this definition . . . .ò 40 

C.F.R. § 122.2(g); 33 C.F.R. § 328.3(a). The effect of that parenthetical is to exclude 

such ponds from protection under the waste treatment system exclusion. But, over thirty 

years ago, EPA withdrew the technology-based cooling pond regulations and 

accompanying definition that the parenthetical was designed to reference. See 45 Fed. 

Reg68,328 (Oct. 14, 1980) (proposed); 47 Fed. Reg. 52,290 (Nov. 19, 1982) (final). The 

Agencies propose (appropriately, we agree) to delete this parenthetical cross reference, 

recognizing that it refers to ñan EPA regulation that is no longer in the Code of Federal 

Regulations.ò 79 Fed. Reg. at 22,217 col. 3. The preamble characterizes this change as 

non-substantive. Id. Again, we agree. EPA long ago withdrew its regulations designed to 

                                                 
68

 S. REP. NO. 92-414, at 59 (1971), reprinted in 2 A LEGISLATIVE HISTORY OF THE WATER POLLUTION 

CONTROL ACT AMENDMENTS OF 1972, at 1477 (1973). Similarly, the Conference Report on the 1972 CWA 

states that: 

[T]he Administrator is required to establish standards of performance which reflect the levels of control 

achievable through improved production processes, and of process technique, etc., leaving to the individual 

new source the responsibility to achieve the level of performance by the application of whatever technique 

determined available and desirable to that individual owner or operator. 

S. REP. NO. 92-1236, at 128 (1972) (Conf. Rep.), reprinted in 1 A LEGISLATIVE HISTORY OF THE WATER 

POLLUTION CONTROL ACT AMENDMENTS OF 1972, at 311 (1973). 
69

 Justice Kennedy takes issue with the plurality for its ñnegative inferenceò that, because point source discharges 

and WOTUS are mutually exclusive, and the plurality assumes that point source discharges are always intermittent, 

waters that flow intermittently are more like point sources than WOTUS. Id. at 771-72. But Justice Kennedyôs 

quarrel is with the assumption that all point source discharges are intermittent, not with the legal significance of the 

distinction between point source discharges and WOTUS. 
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constrain the use of cooling ponds and lakes, meaning that the substantive change 

occurred years ago. (p. 78-79) 

Agency Response: See summary response at 7.1.  

7.151 2. The Waste Treatment System Exclusion Applies Without Regard to When or 

Why a System Was Originally Constructed or Whether It Requires an NPDES 

Permit. 

In many cases, waste treatment systems excluded from CWA jurisdiction involve 

components that were designed and constructed before the CWA was passed, that 

perform multiple functions, including treatment, or that do not require an NPDES permit. 

State and federal regulators routinely apply the waste treatment system exclusion to such 

systems, thereby excluding them from CWA jurisdiction. 

For example, at several electrical generating stations in Florida, the treatment and 

subsequent movement of industrial wastewater from ponds to groundwater are regulated 

through a state regulatory program. The Florida Department of Environmental 

Protectionôs (ñFDEPò) Industrial Wastewater Program (ñIWWò) authorizes the use of 

ñpercolation ponds.ò Percolation ponds are artificial impoundments designed and 

operated to allow the vertical movement of treated water through the bed of the pond. 

The wastewater being treated in these ponds is composed mostly of neutralized, non-

hazardous low-volume wastes from generating stations. 

Because these ponds allow the movement of treated water to groundwater, which is not 

regulated under the CWA, and typically do not discharge to surface waters regulated 

under the CWA, these percolation ponds generally are not included or regulated in 

NPDES permits issued 71 by the FDEP. Instead, percolation ponds are regulated under a 

separate environmental permit issued by the FDEP under separate state statutes and rules. 

Therefore, while the design and operation of these ponds are subject to state regulation, 

the industry and state regulatory agencies consider these ponds to be waste treatment 

systems, not WOTUS regulated under the CWA. (p. 80-81) 

Agency Response: See summary response at 7.1. See also the summary response 

at 7.4.2 regarding the agenciesô creation of an exclusion for certain wastewater 

recycling features, including percolation ponds.  

7.152 3. The Waste Treatment System Exclusion Applies to the System as a Whole, Including 

Related Conveyances. 

Most waste treatment systems do not consist of a single impoundment, structure, or 

feature where all treatment functions occur. Rather, management of the wastewater to and 

from the places where treatment occurs is an intrinsic and important part of the waste 

treatment system. This principle should be so obvious as to encounter no opposition.
70

 

                                                 
70

 A passing statement in the Proposed Ruleôs preamble says: ñDitches may have been created for a number of 

purposes, such as irrigation, water management or treatment, and roadside drains. In order to be excluded, however, 

the ditch must be excavated wholly in uplands, drain only uplands, and have less than perennial flow.ò 79 Fed. Reg. 

at 22,203-04 (emphasis added). What this statement does not say, however, is whether such a ditch also could be 

excluded under the waste treatment system exclusion. We believe that the Agencies most likely failed to mention the 

exclusion in this context because, in their minds, it is settled that it should apply and therefore not worthy of 
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(After all, the word ñsystemò itself connotes a set of connected parts of things forming a 

complex whole, not a single, isolated feature.) The Agencies and reviewing courts agree, 

confirming that channels linking the basin where treatment occurs are unavoidable and 

necessary components of a waste treatment system. See 2006 Grumbles Letter at 3; Ohio 

Valley Envtl. Coal., 556 F.3d at 209 (ñ[S]tream segments, together with the sediment 

ponds to which they connect, are unitary ówaste treatment systemsô . . . .ò). Also, as the 

Agencies acknowledge, such channels often provide additional treatment. 2006 Grumbles 

Letter at 3. 

In short, the waste treatment system exclusion has been properly interpreted and applied 

to include all of the drains and ditches that flow to sumps, lagoons, and other ponds, or 

whose contents are eventually pumped or discharged to a pond exempted under the waste 

treatment systems (e.g., ash ponds) and from there discharge to jurisdictional waters. (p. 

82-83) 

Agency Response: See summary response at 7.1.  

7.153 E. The Agencies Should Undo Their Inadvertent But Potentially Substantive 

Change to the Waste Treatment System Exclusion. 

The Agencies propose a subtle change in the waste treatment system exclusion that could 

be misinterpreted to narrow the exclusion (a result the Agencies have said they do not 

intend). The current rule excludes ñWaste treatment systems, including treatment ponds 

or lagoons designed to meet the requirements of the Clean Water Act.ò With this 

punctuation, the qualifier ñdesigned to meet the requirements of the Clean Water Actò 

modifies only the phrase ñtreatment ponds and lagoons.ò The Proposed Rule would add a 

comma after ñlagoons,ò thus excluding ñ[w]aste treatment systems, including ponds or 

lagoons, designed to meet the requirements of the Clean Water Act.ò Proposed 33 C.F.R. 

§ 328.3(b)(1), 79 Fed. Reg. at 22,263 col. 1. This punctuation change could be interpreted 

as a substantive change to the provision. It can be read to change the reach of the 

qualifying language by applying it to all waste treatment systems. Under this reading, all 

systems, not just ñtreatment ponds and lagoonsò to which the qualification currently 

applies, would have to be ñdesigned to meet the requirements of the Clean Water Actò in 

order to fall within the exclusion. This creates new interpretative issues, as ñdesigned to 

meetò could be construed narrowly or broadly.
71

 For example, features that were 

constructed for waste treatment prior to the CWAôs enactment in 1972 could not have 

been designed with CWA compliance in mind, yet such features often play an essential 

role in achieving compliance with current CWA requirements and are commonly 

                                                                                                                                                             
mention. If so, the Agencies should clarify that ditches that are part of a waste treatment system are covered by the 

waste treatment system exclusion. If that is not the case, however, the Agencies should explain their position and 

provide an opportunity for public comment. 
71

 Even if the ñdesigned to meetò language were applied to all waste treatment systems, it need not be read as 

preventing application of the exclusion to systems that pre-date the CWA, serve multiple functions, or require no 

NPDES permit. Absent temporal and other qualifications, it would be perfectly natural to read the ñdesigned to 

meetò language as referring to those systems that currently function to reduce water pollution in some fashion. Such 

a reading is certainly consistent with the way in which the exclusion has been applied in most cases. But adding the 

comma invites unnecessary speculation and uncertainty, which we urge the Agencies to avoid. 
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excluded from regulation by virtue of the waste treatment system exclusion. The 

Agencies should avoid this interpretative minefield by deleting the new comma. 

UWAG does not support this unacknowledged edit to the exclusion, which could limit 

the scope of the exclusion, converting currently excluded waste treatment systems into 

WOTUS with a single stroke. The Agencies have said they are not making any 

substantive changes to the provision. If so, they should remove the comma. If the 

Agencies nevertheless retain the new comma, they must acknowledge the comma, 

explain what it means, and afford an opportunity for public comment. (p. 83-84) 

Agency Response: See summary response at 7.1.  

Edison Electric Institute (Doc. #15032) 

7.154 étoday a utility can withdraw water from a river or lake to an on-site, constructed pond 

and then use that water in a closed-cycle system, with or without returning the water to 

the river or lake. Under current regulations, that pond typically would not be considered a 

water of the U.S. and use of the pond would not trigger related regulatory requirements 

(e.g., CWA section 402 permitting obligations for transfers of water to or from the pond, 

section 404 permitting obligations for maintenance activities associated with the pond, or 

section 316(b) cooling water intake structure requirements for withdrawals from the pond 

to the power plant for cooling purposes). However, the proposed rule categorically asserts 

jurisdiction over tributary and adjacent waters in a manner that could reclassify the pond 

as a water of the U.S. This would hinder the use of closed-cycle systems, which EPA's 

cooling water intake structure rules seek to promote. This also would be inconsistent with 

past practices and interpretations, creating enormous confusion about the jurisdictional 

status of the pond and related regulatory requirements. Under longstanding EPA policy, 

water that has been withdrawn from the waters of the U.S. is not subject to federal 

jurisdiction.
 72

 The proposed rule should maintain that distinction. (p. 20) 

Agency Response: See summary response at 7.1. See also the summary response 

at 7.3.2 regarding the exclusion of certain cooling ponds.  

7.155 éutilities also may have lagoons for the management of wastewater at their generation 
facilities. In some cases that wastewater may be discharged to a river under a section 402 

national pollutant discharge elimination system (NPDES) permit. In other cases, the 

lagoon may not discharge. In either case, the lagoon should be covered by the waste 

treatment system exclusion. Like closed-cycle cooling ponds, under the current 

definition, such a lagoon would not be considered a water of the U.S. However, the 

proposed jurisdiction over "adjacent waters" under the proposed rule calls into the 

question the status of these lagoons. These lagoons are determined to be waters of the 

U.S., utilities may no longer be able to use them for storage, effectively requiring 

generation facilities immediately to find alternative, undoubtedly very costly, waste 

system management options that can be implemented within the physical constraints of a 
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 This policy is described in the preamble to EPA's water transfer rule, which distinguishes between "a situation in 

which, for example, an industrial facility takes in water for the purpose of cooling some part of the facility itself' 

where "the water used for cooling loses its status as a water of the United States" with transfers of water from one 

water body to another without an intervening industrial use. 73 Fed. Reg. 33697,33705 n.10 (June 13,2008). 
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given facility site. This would prevent the use of lagoons in cases where they may be 

desired and appropriate, and the orderly and cost-effective transition away from them in 

cases where utilities are required to move to other treatment options over time. Like 

cooling water, the water in these lagoons is being used for an industrial purpose and 

should not be considered a water of the U.S.
73

 (p. 20-21) 

Agency Response: See summary response at 7.1.  

7.156 The proposed rule would maintain the current exclusion of waste treatment systems from 

being jurisdictional, and the agencies state that they do not propose any substantive 

changes to the exclusion for waste treatment systems, though they would add a comma so 

the exemption would apply to "waste treatment systems, including treatment ponds or 

lagoons, designed to meet the requirements of the Clean Water Act." 79 Fed. Reg. 22217. 

However, although the exclusion itself is fairly straightforward, it has not always been 

applied consistently. As a result, the same type of feature may be treated as an excluded 

"waste treatment system" in one instance, but treated as a jurisdictional "water of the 

U.S." in another instance. 

In addition, by adding a comma after the word "lagoons," the proposed rule could be read 

to narrow the scope of the exclusion by requiring that all "waste treatment systems," not 

just "treatment ponds or lagoons" as under the current rules, be "designed to meet the 

requirements of the CWA" to qualify for the exclusion. This could be interpreted to 

mean, for instance, that features that were constructed for waste treatment prior to the 

CWA's enactment in 1972 do not qualify for the waste treatment exclusion. This creates 

new interpretive issues, as "designed to meet the requirements of the CWA" can be 

construed narrowly or broadly. For example, features that were constructed for waste 

treatment prior to the CWA's amendment in 1972 could not have been designed with 

CWA compliance in mind. Yet these features often play an important role in achieving 

compliance with current CWA requirements, and are now commonly excluded from 

regulation by virtue of the waste treatment system exclusion. 

Furthermore, the Agencies have missed an opportunity to delete long-suspended 

language included only in the NPDES version of the exclusion, and thus to bring greater 

clarity and certainty to the interpretation and application of the exclusion. The agencies 

should delete that suspended language to avoid confusion. (p. 21-22) 

Agency Response:  See summary response at 7.1.  

7.157 The agencies should carefully maintain the waste treatment exemption to ensure that 

utilities and other businesses can continue to rely on their waste treatment conveyance 

and storage systems to comply with the water quality requirements of the CWA. The 

agencies should delete the proposed new comma in the exemption and the suspended 

limitation in the current section 402 waste treatment exclusion. (p. 30) 
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 See preceding note. This policy is described in the preamble to EPA's water transfer rule, which distinguishes 

between "a situation in which, for example, an industrial facility takes in water for the purpose of cooling some part 

of the facility itself' where "the water used for cooling loses its status as a water of the United States" with transfers 

of water from one water body to another without an intervening industrial use. 73 Fed. Reg. 33697,33705 n.10 (June 

13,2008). 






































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































